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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 et seqg.), the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D—578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws diinianenell 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Documents, 
U. S. Government Printing Office, Washington 25, D. C. 
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ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively : 
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cisions : Volume No. and Page 
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7:1243; 8:1425 
Agriculture decisions___-_ : 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250; 8: 1434 
Court decisions : 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255; 8: 14389 
Decisions overruled by Secre- 
tary of Agriculture : 819* 
Citations in Court Decisions: 
Statutes, orders, etc :799; 3:1182; 5:988; 6:11197; 7:1248; 
8: 1431 


Appeals from Secretary’s deci- 


sions (action for review by 
courts) : 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 


7: 1259; 8: 1445 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260; 8: 1447 
Agriculture Decisions cited by 
courts and other authorities_ : 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448 
Commodities involved in PACA 
proceedings : 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264; 8: 1449 
Decisions and docket numbers 
arranged in consecutive 
: 823; 2: 811; 3: 1200; 5: 1081; 5: 953; 6: 1221; 
7: 1266; 8: 1451 
Docket numbers and decisions 
arranged in consecutive 
: 825; 2: 818; 3: 1208; 4: 1034; 5: 956; 6: 1225; 
7: 1270; 8: 1455 


*HISTORICAL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A. D. 1833; 7 A. D. 1871; and 8 A. D. 1483.—Ed. 
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United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 
Civil contempt—Effect of discharge in bankruptcy upon collection 
of compensatory fine 

United States v. H. P. Hood & Sons, Ine. et al., 26 F. Supp. 672 
(1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1987—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
state commerce 

United States v. Hogansburg Milk Company, Inc., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
amounts due from handler to producers’ settlement fund 

United States v. Levine, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe 

United States v. Martin (U.S. D. C. D. of Mass., 1948) Civil contempt 
proceedings—Effect of amendment of Secretary’s order subsequent 
to injunction judgment 

United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy 

United States v. Rock Royal Co-Operative, Inc., et al., 307 U. S. 533, 
59 S. Ct. 993, 83 L. ed. 1446 (1989) Constitutionality of act—Va- 
lidity of Order No. 27 

United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
administrative remedy—Judicial review 

United States v. Ruzicka et al., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture. 5: 931 

United States v. The Telling-Belle Vernon Co., a corporation, et al., 
(U.S. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory injunc- 
tion—Compliance with milk order while its validity questioned... 7: 848 

United States v. Titusville Dairy Products Co., 63 F. Supp. 104 (1945) 
Mandatory injunction—Stay of administrative proceeding 

United States v, Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—lInter- 
locutory order—Final decision 

United States v. Turner Dairy Company, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
haustion of administraitve remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order 
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United States v. Wood e¢ al., 61 F. Supp. 175 (1945) Administrative 
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Western Fruit Growers, Inc., et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State court 


Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, Secretary of 
Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 
cordance with its utilization at second plant 

Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 149 F. 2d 
330 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in III A classification 

Whiting Milk Company v. Charles F. Brannan, Secretary of Agricul- 
ture of the United States (D. C. U. 8. D. of Mass., 1949) Ruling of 
Judicial Officer relative to butter provision of Order No. 4 sus- 
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Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et 
al., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 





CUMULATIVE LIST OF COURT DECISIONS xXV 


Commodity Exchange Act—Continued Volume: Page 

Board of Trade of Kansas City, Mo., et al. v. Milligan, U. S. Atty., et 
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Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 
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Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Act- 
ing on other side of customers’ trades 

Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 
Offsetting, what constitutes 
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E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
desist—Seeds—F alse labels 
United States v. Dunn, 55 F. Supp. 535 (1944) False seed advertise- 
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Bartlett Frazier Co. v. Hyde et al., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity 
Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
65 F. 2d 350 (1933) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process 8: 


Packers and Stockyards Act, 1921 

‘Midwest Farmers, Inc. v. United States et al. ; Crosby et al. v. Same; 
Barton v. Same, 64 Supp. 91 (1945) Suspension of registration— 
Unfair, unjustly discriminatory or deceptive practices 

Mirotznik et al. v. United States et al., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
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L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
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Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 


partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court_. 7: 1133 

Abe Rafelson Co., Inc., Appellant v. R. G. Tugwell, as Acting Secre- 
tary of Agriculture, Appellee, 79 F. 2d 653. Injunction—Power of 
court to enjoin Secretary from threatened action to revoke license 
and impose fines and penalties—Exhaustion of remedy—Consider- 
ation of constitutionality of act 

American Fruit Growers, Inc. v. Lewis D. Goldstein Fruit and Pro- 
duce Corporation, 78 F. Supp. 809 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s 
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Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 

Barker-Miller Distributing Co. v. Berman, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 





CUMULATIVE LIST OF COURT DECISIONS xvi 


Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 

Bell e¢ al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 
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tion—Appeal—Defenses open on appeal from Secretary’s repara- 
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Lack of right of rescission, when 

Hoffman Banana Company v. Schultz Brokerage Co., a partnership, 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of 
costs of case—Interest 

Joseph Denunzio Fruit Company v. Crain, d. b. a. Associated Fruit 
Distributors of California and the Red Lion Packing Company, 79 
F, Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors the 
record—Contracts—Offer and acceptance—Meaning of term 
“booked’”’—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
struction and interpretation—Punctuation as aid in—lIllegality of 
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for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation 


*Certiorari denied by the Supreme Court on December 6, 1948, 335 U. 8. 885.—Ed. 
874838—50——2 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(No. 2322) 


In re Voer’s Darrtss, Inc. AMA Doc. No. 27-88. Decided January 


12, 1950. 
Dismissal—Consent of Parties 


Petition herein dismissed upon consent of parties. 


Mr. Edward L. Cole, New York, New York, for petitioner. Messrs. John G. 
Liebert and Julius G. Krause for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a proceeding arising under Section 8c (15) (A) of the Agri- 
cultural Marketing Agreement Act of 1937. The petitioner having 
requested the dismissal of its petition and the respondent, the Produc- 


tion and Marketing Administration, United States Department of 
Agriculture, having consented thereto, the petition herein is dismissed. 


(No. 2323) 


In re ANcHoR Service Sates. BAI Doc. No. 361-11. Decided Janu- 
ary 6, 1950. 
Dismissal— Withdrawal of Petition 


Petitioner’s request to withdraw its petition, granted. 


Brown, Douglas and Brown, of St. Joseph, Missouri, for petitioner. Mr. John 
Regan for Bureau of Animal Industry. Mr. Glen J. Gifford, Presiding Officer, 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING PERMISSION TO WITHDRAW PETITION 


This is a proceeding under the Act of August 24, 1935 (49 Stat. 781 
et seg., 7 U. S. C. Chapter 30), regulating the handling of anti-hog- 
cholera serum and hog-cholera virus. On July 18, 1949, the petitioner, 
Anchor Service Sales, St. Joseph, Missouri, filed a petition complain- 
ing of an action by the Control Agency administering BAI Order No. 
361 (9 CFR, Part 131; 12 F. R. 5385), issued under the act. The 
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action complained of was the Control Agency’s denial of petitioner’s 
application for classification as a wholesaler. On December 21, 1949, 
petitioner asked permission to withdraw its petition. The respondent 
states that there are no objections to petitioner’s request. Therefore, 
petitioner’s request is granted and the petition is considered with- 
drawn. 


(No. 2324) 


In re Misstsstppt Vattey Srockyarps, Inc., St. Louis, Missouri. 
P&S Doc. No. 1558. Denied January 17, 1950. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the provisions of the order of February 18, 
1949, as modified by the order of June 14, 1949 are continued in effect to and 
including September 5, 1951. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. John C. Kappel, Jr., of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 et seg.). The respondent is now 
operating under an order dated February 18, 1949 (8 A. D. 169), as 
modified by an order dated June 14, 1949 (8 A. D. 681) authorizing 
assessment of the current temporary rates to and including March 5, 
1950. 

On January 3, 1950, respondent filed a petition requesting that an 
order be entered extending the current authorization for a period of 
not less than 18 months. 

On January 11, 1949, the Livestock Branch filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed the provisions of the order of 
February 18, 1949, as modified by the order of June 14, 1949, are con- 
tinued in effect to and including September 5, 1951. 

The schedule of rates presently in effect was authorized by the order 
of June 1, 1949. This order was preceded by a notice published in 
the Federal Register and an opportunity for all interested parties to 
be heard in the matter. No protest against the proposed action was 
received. This order merely continues the present rates in effect for 
an additional period of eighteen months. In view of the foregoing, 
it is found that notice and public procedure on the proposed rule are 


unnecessary. 
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This order shall become effective on March 6, 1950, and remain in 
effect for a period of eighteen months following that date. 

The respondent shall continue to furnish the operating reports on a 
semi-annual basis. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2325) 


In re Rosert Argxins. P&S Doc. No. 1855. Decided January 20, 
1950. 
Cease and Desist—Unfair and Deceptive Practice 


Where a registered dealer appropriated to his own use grain left in pens assigned 
to commission men, it is held, that he wilfully engaged in a deceptive practice, 
but in the light of all the circumstances, cease and desist order is the 
appropriate sanction. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Robert Aikins, of St. Joseph, Missouri, pro se. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act 1921, as amended (7 U. S. C. 181 e¢ seg.). It was initiated by an 
order of inquiry and notice of hearing, filed on October 21, 1949, which 
charged the respondent with appropriating to his own use certain 
feed from the troughs of pens assigned to other persons at the St. 
Joseph Stock Yards, St. Joseph, Missouri, in violation of Section 312 
of the Act and the regulations issued pursuant to the Act. On 
November 15, 1949, the respondent filed an answer, the substance of 
which will be referred to later. On November 30, 1949, a report was 
filed by hearing examiner John J. Curry, recommending that the 
respondent be ordered to cease and desist from taking feed from other 
persons’ pens without permission. The complainant, on December 6, 
1949, filed exceptions to the examiner’s report, urging that the respond- 
ent’s registration should be suspended for a period of 10 days. The 
respondent did not file exceptions. 


FINDINGS OF FACT 


1. At all times material to this proceeding the respondent was 
registered with the Secretary of Agriculture as a dealer, to buy and sell 
cattle at the St. Joseph Stock Yards, St. Joseph, Missouri. 











4 PACKERS AND STOCKYARDS ACT, 1921 9 A. D. 


2. On or about September 27, 1949, the respondent, without au- 
thority, removed and appropriated to his own use certain quantities of 
feed from the troughs of pens assigned to other parties at the St. 
Joseph Stock Yards. 

CONCLUSIONS 


The respondent in his answer stated, in justification of his actions, 
that the feed which he appropriated consisted of grain left in the 
cattle pens after the livestock had been fed; that this has been a long- 
standing practice at the yards, and that no one has ever before objected 
to his removing such leftover feed for his own use. Whatever may 
have been the practice in the past it is apparent, from the fact that 
a complaint has been filed, that objections have been raised to the 
respondent’s actions. By taking and removing feed from pens as- 
signed to others the respondent has engaged in an unfair and deceptive 
practice in violation of Section 312 of the Act (7 U. S. C. 218 (a)) 
and the regulations issued pursuant to the Act. Admittedly, what 
was done in the instance complained of was done intentionally and 
knowingly by the respondent, and was therefore wilful. See Jn Re 
Tarr, Downs and Company, 8 A. D. 517, 527 (1949), citing St. Louis & 
S. F. R. v. United States, 169 Fed. 69,71. Upon the basis of the in- 
formation presented and the explanation given by the respondent with 
regard to his actions, it is believed that the issuance of a cease and 
desist order will serve the purposes of the Act in this proceeding. 


ORDER 


The respondent, Robert Aikins, St. Joseph Stock Yards, St. Joseph, 
Missouri, shall hereafter cease and desist from taking feed belonging 
to other persons at the St. Joseph Stock Yards unless specifically 
authorized todoso. A copy of this decision and order shall be served 
upon the parties, and except as to service this order shall become 
effective 15 days after service on the petitioner. 


(No. 2326) 


In re Market AGENctes at THE Sioux Crry, Srock Yarps, S1oux Crry, 
Iowa. P&S Doc. No. 308. Decided January 31, 1950. 


Cease and Desist—Demanding and Collecting Rates and Charges Other Than 
Prescribed Herein—Publication of Rates and Charges 


Respondent market agencies are directed to cease and desist from demanding or 
collecting for any stock yard service rates or charges other than those set 
forth in Paragraph 36 hereof, and to publish and file with the Secretary of 
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Agriculture a schedule of such rates and charges to become effective on 
March 1, 1950.* 


Form of Reports To Be Made by Market Agencies 


Respondent market agencies are directed to continue to make reports to the 
Secretary of Agriculture in the same form as those which have heretofore 
been submitted, provided, however, that respondents and the administrative 
Officials may devise and agree upon a new form of report and submit it for 
consideration and approval.* 


Bonds as Capital 


The face amount of bonds, furnished by respondents to assure payment of certain 
of their obligations is not considered as capital devoted to the market agency 
business upon which a return shall be allowed.* 


Accounts Receivable as Capital 


The amount of accounts receivable due the respondents is not to be considered 
in determining their working capital since the respondents’ business is pri- 
marily of a cash nature and no sound reason is shown for allowing a return 
on that amount.* 


Determination of Working Capital 


A liberal allowance for working capital for the respondents is determined to be 
one-twelfth of their total annual operating expenses.* 


Determination of Rate of Return 


A reasonable rate of return on the capital invested by respondents in their business 
is determined to be 7144%.* 


Method of Rate Making—Unit Cost Method Followed 


The unit cost method of rate making for market agencies constructs rates upon 
the basis of an examination of actual unit costs experienced by several firms 
in connection with each species of livestock and in the light of operating 
conditions of the firms. The construction of rates in this manner is more 
likely to result in rates “reasonable” to the patrons and the firms than 
rates selected to return the aggregate revenues considered necessary to 
return the aggregate costs of rendering the services and, therefore, the unit 
cost method is followed.* 


Operating Expenses—Gifts and Donations 


Gifts and donations made by the respondents are classified as reasonable operat- 
ing expenses of the respondents if such gifts and donations tend to improve 
the morale of workers or to promote employer-employee relationships, but 
those gifts and donations of a general nature which benefit the community 
in which the respondents live are excluded from reasonable operating 
expenses, * 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Evidence—Reasonableness of Rates 


On the basis of evidence introduced showing services performed by respondents 
and their methods and costs of operation, a schedule of rates is prescribed 
on a per head basis which will produce a margin over and above all per head 
costs found to be reasonable.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. Ashley Sellers and Jesse E. Baskette, of McFarland and Sellers, 
Washington, D. C., and Mr. Wiley E. Mayne, of Sioux City, Iowa, for respond- 
ents. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
P PRELIMINARY STATEMENT 


1. This is a rate proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), initiated by 
a petition filed by the respondents on October 31, 1947, for a general 
modification of their rates and charges as hereinafter set forth. In 
their petition, the respondents requested that they be authorized to file 
a new schedule of rates and charges as set forth in Exhibit I of Appen- 
dix B of their petition and, in the alternative, that they be authorized 
to file a new schedule of rates and charges as set forth in Exhibit II of 
Appendix B of their petition. The essential difference between the 
two schedules of rates and charges proposed by the respondents is that 
the first is expressed in terms of maximum and minimum charges in 
combination with a percentage device which would cause an automatic 
adjustment in such rates and charges from time to time in accordance 
with the sales value of the livestock sold, while the second proposed 
schedule of rates and charges is expressed solely in terms of per-head 
charges without any device for automatic adjustment. In their peti- 
tion, the respondents also asked that, pending final consideration of 
their petition, they be permitted to charge on and after January 1, 
1948, the rates set forth in Exhibit I or Exhibit II of Appendix B of 
their petition, in the order of preference named, or, in the alternative, 
that, pending such final consideration, they may be permitted to con- 
tinue to charge on and after January 1, 1948, the temporary rates and 
charges then in effect. The last mentioned relief was requested because 
an order was issued by the Judicial Officer of the Department on 
June 2, 1947 (6 A. D. 526), continuing in effect orders issued on Decem- 
ber 31, 1946 (5 A. D. 893), and January 27, 1947 (6 A. D. 8), which 
orders provided for certain temporary rates and charges for the re- 
spondents for a period ending December 31, 1947. Under the terms of 
the then existing orders in this proceeding, the order of the Secretary 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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of July 25, 1931 (hereinafter called the “basic order”), prescribing 
rates and charges for the market agencies at the Sioux City Stock 
Yards, Sioux City, Iowa, and which had not been in effect since Novem- 
ber 19, 1937, would have once more before effective on January 1, 1948. 

2. On November 14, 1947, there was published in the Federal Regis- 
ter a notice of the petition for modification (12 F. R. 7603) in which 
the public was notified of the filing of the respondents’ petition of 
October 31, 1947, and in which all interested persons were given an 
opportunity to be heard in the matter. No member of the public 
indicated a desire to be heard within the time prescribed in the said 
notice and on November 24, 1947, the Livestock Branch of the Produc- 
tion and Marketing Administration of the Department filed an answer 
to respondents’ petition in which it was stated that, while there might 
be some merit to respondents’ proposal with respect to a flexible method 
of fixing rates and charges, it was not prepared at that time to recom- 
mend that the request be granted or denied and in which it indicated 
it would file a complete reply at a later date. The Livestock Branch 
in its answer also requested that no action be taken with respect to 
respondents’ request for an authorization to file a tariff corresponding 
to the tariff set forth in Exhibit I to Appendix B to respondents’ peti- 
tion. It also opposed respondents’ alternative request for authoriza- 
tion to file at that time a tariff corresponding to the one identified as 
Exhibit II to Appendix B to the petition. However, it replied that, 
because of changed conditions, continued operation under the schedule 
of rates and charges then in effect might not produce per-head revenues 
sufficient to meet reasonable per-head costs and a reasonable per-head 
profit. Accordingly, the Livestock Branch recommended that re- 
spondents be authorized, effective January 1, 1948, and to and including 
the effective date of an order making final disposition of respondents’ 
petition, to put into effect a schedule of rates and charges embodying 
all charges provided for in Exhibit II to Appendix B to the respond- 
ents’ petition of October 31, 1947, other than selling charges and em- 
bodying the selling charges set forth in the answer of the Livestock 
Branch. The Livestock Branch also recommended that, during the 
period of the effectiveness of the temporary rates and charges recom- 
mended to become effective January 1, 1948, respondents should con- 
tinue to furnish quartely reports as required by orders then in effect. 

3. Thereafter, on November 25, 1947, the respondents replied to the 
answer of the Livestock Branch, waiving objection to the Livestock 
Branch’s postponement of a filing of a complete answer to the respond- 
ents’ petition of October 31, 1947, and stating that they did not oppose 
the recommendation of the Livestock Branch as to the schedule of rates 
and charges to become effective January 1, 1948, and the proposal of 
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the Livestock Branch with respect to the filing of the quarterly re- 
ports. However, the respondents expressly stipulated that they did 
not, by such reply, admit the reasonableness of the rates and charges 
to become effective January 1, 1948, and that the respondents reserved 
the right to file a petition for such interim relief as the circumstances 
might require. 

4. On December 1, 1947, the Judicial Officer entered an order (6 
A. D. 1139) in which respondents were authorized to file a schedule of 
rates and charges corresponding to the rates and charges set forth in 
the notice published in the Federal Register on November 14, 1947, 
except that the selling charges were authorized to be those set forth 
in the order of the Judicial Officer (the schedule of charges authorized 
by the Judicial Officer was the same as the schedule recommended in 

. the answer of the Livestock Branch filed November 24, 1947). In his 

order, the Judicial Officer also directed that respondent should con- 
tinue to file the quarterly reports required by previous orders in the 
proceeding. The authorization contained in the order of the Judicial 
Officer was declared therein to be effective on January 1, 1948, and to 
remain in effect until further order. Thereafter, the respondents, in 
accordance with the Packers and Stockyards Act, 1921, as amended 
(7 U.S. C. 181 e¢ seg.), and the regulations thereunder, filed a schedule 
of rates and charges in accordance with the authorization contained 
in the order of the Judicial Officer. The respondents operated under 
this order until after the hearing described hereinafter. Following 
that hearing, respondents, upon request, were allowed to charge the 
rates suggested by the Branch in its proposed order by an order of 
the Judicial Officer entered on December 10, 1948 (7 A. D. 1184). 

5. On January 15, 1948, the Livestock Branch of the Production and 
Marketing Administration filed a supplemental answer to the petition 
of the respondents of October 31,1947. This supplemental answer was 
filed because in its answer of November 24, 1947, the Livestock Branch 
had deferred the filing of a complete answer in order to give it time to 
study further the proposal of the respondents, and the respondents had 
agreed to the postponement of the filing of a complete answer in their 
reply of November 25, 1947, to the answer filed November 24, 1947. 
In its supplemental answer, the Livestock Branch alleged that the 
basic order of July 25, 1931, had not been contested and that the rates 
therein set forth had been put into effect and have remained in effect, 
except that supplementary orders issued from time to time have per- 
mitted increased rates to be charged for temporary periods of time only 
without any determination having been made of the reasonableness of 
such temporary rates. The Livestock Branch also alleged in its sup- 
plemental answer that the schedule of rates and charges set forth in 
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Exhibit I of Appendix B to respondents’ petition, which embodied, in 
part, a percentage feature, posed novel questions and problems which 
could only be answered after a full hearing on the proposal, and that 
it was unable, in the absence of such a hearing, to approve or dis- 
approve such a rate structure. Accordingly, it denied the “material 
allegations of respondents’ petition in support of such rate structure.” 
The Livestock Branch also denied that the rates and charges proposed 
by respondents on a headage basis were reasonable and alleged, affirma- 
tively, that such rates were unreasonable. It conceded that “condi- 
tions and factors which influence and determine the reasonableness 
and nondiscriminatory nature of rates for respondents have changed 
since the original order of July 25, 1931.” However, it alleged that it 
was impossible to assess the cumulative effect of all such changes on 
reasonable rates and charges for respondents without a full presenta- 
tion of all relevant evidence at a formal hearing. It concluded its 
supplemental answer by requesting that the petition of respondents be 
set down for oral hearing to afford the respondents an opportunity to 
prove the material allegations of their petition, to justify the reason- 
ableness of either or both the rate schedules proposed by them, and to 
demonstrate the unreasonableness and discriminatory nature of their 
present rates and charges. 

6. John J. Curry, Office of Hearing Examiners of the United States 
Department of Agriculture, was designated as the examiner to preside 
over this proceeding, and on March 3, 1948, he notified the parties that 
an oral hearing would be held on April 19, 1948, in the United States 
Post Office Building at Sioux City, Iowa, at which time and place all 
interested parties would have an opportunity to appear and present 
such evidence as might be relevant and material. Thereafter, on 
March 18, 1948, the examiner notified the parties that the hearing 
originally set for April 19, 1948, would be held on April 26, 1948, at the 
same location named in the original notice of hearing. The Judicial 
Officer thereafter notified (13 F. R. 1903) the public and all interested 
persons that a hearing would be held on April 26, 1948, at the United 
States Post Office Building in Sioux City, Iowa, to receive evidence 
with respect to the respondents’ petition filed on October 31, 1947, notice 
of which had been published in the Federal Register (12 F. R. 7603). 

7. (a) An oral hearing was held in Sioux City, Iowa, in the United 
States Post Office Building, beginning on April 26, 1948, and continu- 
ing through May 13, 1948, at which all interested persons, including the 
Livestock Branch of the Production and Marketing Administration, 
were given an opportunity to present evidence relevant to the respond- 
ents’ petition and bearing on the question of what constitutes reason- 
able rates and charges for the respondents to the end that just, reason- 
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able, and nondiscriminatory rates might be prescribed by the Judicial 
Officer. Ashley Sellers and Jesse E. Baskette of the firm of McFar- 
land and Sellers, Attorneys at Law, Washington, D. C., and Wiley E. 
Mayne, Attorney at Law, Sioux City, Iowa, appeared for the respond- 
ents. Elmer J. Scott, attorney, Office of the Solicitor, United States 
Department of Agriculture, appeared for the Government. The tran- 
script of evidence consists of 15 volumes containing 2067 pages of 
oral testimony. The respondents called 28 witnesses and the Live- 
stock Branch called 9 witnesses. The respondents introduced 50 ex- 
hibits, while the Livestock Branch introduced 32 exhibits. In addi- 
tion, the examiner announced that the prior proceedings in this docket 
‘(P&S Docket No. 308) would, under the act and regulations, be con- 
sidered a part of the record. In addition, at the request of counsel for 
_ the Livestock Branch, the examiner announced that official notice 

would be taken of the following matters (Tr. 1420, 1727-1729) : 

The posting of the Sioux City Stockyards. 

The registration of each respondent as a market agency. 

The present tariff of the stockyards company at Sioux City, Iowa. 

The tariffs of the market agencies operating at the following posted 
stockyards: 


St. Paul, Minnesota 
Chicago, Illinois 

St. Louis, Missouri 
St. Joseph, Missouri 
Denver, Colorado 
Billings, Montana 


The quarterly reports of the respondents for the years 1943 to date. 

The tariffs of the following 20 posted auction markets: Alliance, 
Nebraska; Atkinson, Nebraska; Bassett, Nebraska; Belle Fourche, 
South Dakota; Billings, Montana; Butte, Nebraska; Bozeman, Mon- 
tana; Chadron, Nebraska ; Cherokee, Iowa; Crawford, Nebraska ; Fre- 
mont, Nebraska; Great Falls, Montana; Gordon, Nebraska; Norfolk, 
Nebraska ; O’Neill, Nebraska; Rapid City, South Dakota; Watertown, 
South Dakota ; Webster City, Iowa; the Anderson Auction at Yankton, 
South Dakota; and the Slaughter Auction at Yankton, South Dakota. 

The tariffs of other posted auction markets that are generally within 
the Sioux City trade territory. 

(b) At the oral hearing, the respondents introduced comprehensive 
documentary and oral evidence, including evidence respecting general 
economic conditions affecting their methods of operation, and also 
presented complete information with respect to the costs incurred by 
them in doing business and with respect to the operation and reason- 
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ableness of the alternative tariffs proposed by them in their petition of 
October 31, 1947, and with respect to the unreasonableness of the rates 
and charges authorized by the basic order of July 25, 1931, and of the 
rates and charges in effect by virtue of temporary orders. At the hear- 
ing the respondents called 28 witnesses including representative 
patrons of respondents. The Livestock Branch called 9 witnesses. A 
list of the witnesses appears in paragraph 7 of the Tentative Order and 
will not be repeated here. 

(c) The respondents and the Livestock Branch stipulated (Tr. 187) 
that 12 of the 25 respondents now actively engaged in the conduct of 
a livestock commission business (hereinafter sometimes called “agen- 
cies”, “market agencies”, “commission merchants”, or “commission 
firms”) at the Sioux City, Iowa, stockyards would be selected for the 
purpose of making cost and other studies, including the determination 
of reasonable rates, and that the conclusions reached with respect to 
these 12 respondent firms as a result of such studies would be consid- 
ered as typical and representative of the entire 25 firms now actively 
engaged in business at Sioux City. Under the stipulation, however, 
both parties were at liberty to offer evidence respecting the operations 
of any of the respondents in addition to the 12 firms selected as typical. 
The respondents and the Livestock Branch did make cost studies of 
the 12 respondent firms selected as typical, but the respondents, in 
addition, presented complete cost studies and other data with respect 
to all 25 of the respondent firms now actively doing business, and 
the Livestock Branch also presented some data with respect to other 
respondents than the 12 selected as typical and representative. The 
result of this stipulation is that the questions of the justness, reason- 
ableness, and discriminatory character of the rates and charges which 
are now in effect by virtue of temporary orders or which would become 
effective if the basic order of July 25, 1931, should again become opera- 
tive, and of the alternative schedules of rates and charges proposed 
by the respondents are to be tested by the conclusions reached, in part, 
from a study of the 12 typical and representative firms. The 12 firms 
referred to are as follows: 


Carpenter Commission Company 
Hudson-Coe Commission Company 
Mid-West Livestock Commission Company 
Farmers Union Livestock Commission 
Long & Hansen Commission Company 
Steel-Siman and Company 

John Clay & Company 

Rice Brothers 
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Wagner, Garrison, and Abbott 

Lee Livestock Commission Company 

Frank E. Scott Commission Company 
_ Ingwersen Brothers 


(d) At the conclusion of the hearing, the examiner called the atten- 
tion of the parties to the rules of practice which permit the filing of 
proposed findings of fact, conclusions, and orders, and briefs, based 
upon the record in the proceeding. The time stipulated for the filing 
of such documents was 60 days from the date of notification to the 
parties by the Hearing Clerk that the transcript had been filed with 
the Hearing Clerk. On June 3, 1948, the Hearing Clerk notified the 
parties that the delivery of the transcript of the oral hearing in this 
proceeding was completed on June 2, 1948, so that the parties had 

- until August 2, 1948, to file suggested findings, conclusions, orders 
and briefs. The examiner subsequently extended this date to August 
16, 1948. On November 2, 1948, the examiner’s report was issued 
entitled “Tentative Findings of Fact, Conclusions, and Order.” 
Respondents asked for and received an extension of time for the filing 
of exceptions until February 1, 1949. Respondents filed detailed and 
extensive exceptions filling 189 pages of legal-size paper. The Live- 
stock Branch also filed some exceptions. Oral argument upon the 
exceptions were held before the Judicial Officer in Washington, D. C., 
on March 15 and 16, 1949. 

8. Due to the discussion in the Findings of Fact and Conclusions, 
as hereinafter set out, it is not necessary to outline the evidence here. 
On some matters we have combined in one place a discussion and 
analysis of the evidence and on other matters we have outlined first 
the evidence on one side and later the evidence on the other side before 
proceeding to make findings and conclusions thereon. Except as 
specifically noted, the facts stated herein are based on undisputed 
evidence and constitute findings. Where there is a dispute in the 
record as to facts, it will be noted and findings made thereon. The 
following Findings of Fact and Conclusions are based upon the 
entire record in this proceeding, including the matters heretofore 
mentioned of which the examiner announced that official notice would 
be taken. 

FINDINGS OF FACT AND CONCLUSIONS 


I. Prior Proceedings 
9. The Sioux City Stock Yards, Sioux City, Iowa, was posted under 
the Packers and Stockyards Act of 1921, as amended (7 U. S. C. 181 


et seq.), in the fall of 1921, and thereafter the market agencies or 
commission merchants operating at the stockyard became amenable 
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to the provisions of the act, among other things, with respect to the 
charging of just, reasonable, and nondiscriminatory rates and charges 
and with respect to the filing of tariffs embodying such rates with the 
Secretary of Agriculture. On March 7, 1930, the Secretary of Agri- 
culture issued an Order of Inquiry and Notice of Hearing in which 
the Secretary directed that an inquiry be made into the reasonableness 
and lawfulness of all rates and charges provided by the aforementioned 
tariffs of the livestock commission merchants at the Sioux City Stock 
Yards. Pursuant to such Order and Notice of Inquiry, a hearing 
was held at Sioux City, Iowa. Upon the basis of the hearing and 
after consideration of the briefs and oral argument, the Acting Secre- 
tary of Agriculture made his Findings of Fact, Conclusions, and 
Order with respect to the rates and charges of Sioux City on July 25, 
1931. By such order, the livestock commission merchants operating 
at Sioux City Stock Yards were directed, within a prescribed time, 
to cease and desist from demanding or collecting for any stockyard 
service “the rate or charge shown therefor in the schedule of rates and 
charges now on file with the Secretary of Agriculture.” It was further 
ordered that within a prescribed time the commission merchants in- 
volved should not publish, demand, or collect any rate or charge for 
the furnishing of any stockyard service in excess of the rate or charge 
determined by the Secretary in his order to be just, reasonable, and 
nondiscriminatory for the furnishing of such service. The commis- 
sion merchants were also directed, within a prescribed time, to file 
with the Secretary of Agriculture a schedule showing all rates and 
charges for the services furnished by them at the Sioux City Stock 
Yards and all rules and regulations changing, affecting, or determin- 
ing such rates or charges, and it was directed that no such rate or 
charge should be in excess of the rate or charge determined by the 
Secretary to be just, reasonable, and nondiscriminatory. In Para- 
graph 87 of the basic order of July 25, 1931, the Secretary set forth 
what he determined to be just, reasonable, and nondiscriminatory rates. 

10. The order of July 25, 1931, has continued to be operative except 
to the extent that its provisions have been superseded from time to 
time for temporary periods by supplemental orders issued, generally, 
in accordance with stipulations entered into after informal negotia- 
tions between the respondents and the agency of the Secretary of 
Agriculture which has been immediately responsible for the admin- 
istration of the act. The respondents, as alleged in their petition filed 
October 21, 1947, have been operating under temporary tariffs since 
November 1937. Under the pattern of rate regulation followed by 
the aforementioned orders, the respondents were not, and are not, able 
to change their rates and charges except after the filing of a formal 

874838—50-—3 
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petition, the consideration of which must follow the procedure set 
forth in the applicable laws and regulations. 


II. Respondents’ Methods of Doing Business 
General 

11. The livestock market at Sioux City, Iowa, is one of the basic 
and primary livestock markets of the country. At this market live- 
stock consisting of cattle, calves, sheep, hogs, horses, and mules are 
bought and sold. The facilities of the market place comprehend a 
complex organization in which definite functions are performed by 
the stockyard company which owns and operates the stockyard; the 
commission merchants or market agencies engaged in buying and 
selling livestock at the stockyard on a commission basis; the dealers 
who also buy and sell livestock for speculative purposes at the stock- 
yard; the various classes of packer and order buyers; the Sioux City 
Livestock Exchange which performs certain services for the respond- 
ents and for the patrons of the stockyard; and the representatives of 
the Government who are stationed at the Sioux City Stock Yards, such 
as the market supervisor who assists in the administration of the 
Packers and Stockyards Act, the inspectors of the Bureau of Animal 
Industry of the Department whose function is to detect disease in 
the livestock, and the news specialists whose function is to gather and 
disseminate useful information relative to market conditions. In 
addition to the foregoing, there are facilities at the market place 
provided by insurance companies, railroad companies, telegraph and 
telephone companies, and other companies engaged in the furnishing 
of services essential to the operation of the market. 

12. Although they are not part of the stockyard proper, various 
meat-packing companies operate slaughtering plants adjacent to the 
stockyard. At the present time, Armour & Company, Cudahy Pack- 
ing Company, and Swift & Company operate such plants in the 
area adjoining the stockyard. In addition, there are four local pack- 
ing companies in the stockyard area: Epstein Packing Company, 
Sioux City Packing Company, Smith Packing Company, and T. & W. 
Packing Company. 

The origin and development of the market place 

13. On January 21, 1884, the Union Stockyards Company was or- 
ganized to operate a stockyard at Sioux City, Iowa. This company 
erected an Exchange building, side tracks, pens, and made general 
improvements, and it also erected two packing plants. In 1891 it 
took over the organization known as the Central Stockyards Com- 
pany which was located on a part of the site of the present stockyard. 
The Union Stockyards Company became insolvent shortly thereafter 
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and on April 28, 1894, the Sioux City Stock Yards Company, the 
present operator of the stockyard, was organized and purchased the 
entire holdings of the Union Stockyards Company. 

14. The Sioux City stockyard has enjoyed a steady growth in 
business throughout its history. In 1888, its first full year of opera- 
tion, it received 5,564 cattle, 8,568 hogs and 239 sheep. In 1947 it 
received 1,463,435 cattle, 67,211 calves, 1,783,149 hogs, 784,069 sheep, 
and 4,173 horses and mules. Respondents’ Exhibit 4 shows by graphs 
the total receipts of sheep arriving at the Sioux City market for the 
years 1930 to 1947, inclusive. Respondents’ Exhibit 5 shows the same 
information with respect to receipts of cattle and calves, and re- 
spondents’ Exhibit 6 shows the same information with respect to hogs. 
From studying the graphs in the exhibits, it will be seen that there 
have been fluctuations from year to year during this period in the 
receipt of the various species. The fluctuations in the receipt of sheep 
and hogs appear to be more substantial than those with respect to the 
receipt of cattle and calves. These graphs show that when 1947 is 
compared with 1930 there has been a sharp upsurge in cattle and calf 
receipts and a fall in sheep and hog receipts, although during the war 
period of 1941 to 1945 a sharp increase in sheep and hog receipts also 
took place. 


The volume of business handled 

15. Through witness Rodeen, traffic manager of the Sioux City Stock 
Yards Company, there was presented in evidence respondents’ Ex- 
hibit (19-A) which shows the salable receipts, the direct receipts to 
packers, through-billed receipts, and total receipts of livestock at the 
Sioux City stockyard from the years 1930 to 1947, inclusive. From 
this exhibit is obtained the following summary of total receipts, by 
years, for this period: 





Year Hogs Cattle Calves Sheep 

2, 316, 982 774, 462 82, 072 1, 187, 952 
2, 645, 613 768, 923 82, 379 1, 278, 808 
1, 955, 317 545, 243 48, 598 776, 156 

2, 286, 901 773, 687 55, 911 857, 
2, 067, 160 1, 183, 698 222, 014 1, 166, 811 
850, 257 736, 275 65, 697 967, 001 
1, 382, 343 912, 253 82, 401 843, 031 

827, 170 636, 965 63, 478 580, 
1, 036, 943 658, 047 54, 152 660, 713 
1, 203, 437 672, 599 60, 199 710, 963 
1, 709, 589 734, 789 62, 285 785, 632 
1, 398, 583 872, 869 58, 148 778, 832 
1, 629, 336 1, 005, 661 65, 746 1, 087, 564 
2, 228, 049 1, 161, 561 246 1, 361, 301 
2, 485, 982 1, 241, 837 86, 516 1, 365, 284 
1, 354, 879 1, 444, 081 642 1, 104, 222 
1, 750, 404 1, 447, 794 632 917, 193 
1, 783, 149 1, 463, 435 67, 211 784, 069 
30, 912, 094 17, 034, 179 1, 387, 327 17, 213, 582 
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From the foregoing exhibit, the following comparisons of 1930 and 
1947 are noted: 


















Salable receipts 
Year 
Hogs Cattle Calves Sbeep 
ath eae ch gis Sonlcacinmaicauscueniianel 2, 277, 099 765, 057 76, 897 1, 172, 385 
cia tnieieneseilraiatatemeennstiegeerinsodemanichvabeay ta 1, 518, 126 1, 383, 767 56, 049 556, 919 
Direct receipts to packers 
re 6, 605 lee 
PER icllintisk tion cnewnccsaieccnes aa 211, 785 9, 103 
Through-billed receipts 
Ne a cidacdennwennpieen _ 33, 278 8, 542 5,175 17, 436 
ita cindeacl anenpbebineet: 53, 238 70, 565 10, 236 135, 120 








The foregoing table shows that there has been a decided change in 
the character of the receipts received at the Sioux City stockyard 
between 1930 and the present. In the case of salable receipts, there 
has been a decline in the case of hogs, calves and sheep and an increase 
in the case of cattle. When direct receipts to packers are considered, 
the exhibit shows that there has been a tremendous increase in the 
case of hogs, cattle and sheep. The data respecting through-billed 
receipts show that there has been an increase in receipts in the case of 
all species. This change in the character of the receipts is an indica- 
tion of important adjustments in operations at the stockyard which 
have taken place since 1930. 

16. One very important factor with respect to the character of the 
volume of receipts is the emergence, since 1930, of truck arrivals as 
the predominant mode of arrival. At the hearing held in 1930 
preceding the issuance of the basic order of July 25, 1931, the tendency 
of a change-over from rail arrivals to truck arrivals was indicated. 
Respondents’ Exhibit 9 shows conclusively that truck arrivals pre- 
dominate today. In 1947 truck arrivals of cattle were 78.2 percent 
of the total receipts as compared with 39 percent in 1930. In the case 
of calves 30.9 percent of the total arrivals in 1930 were*by truck, 
whereas in 1947, 36.7 percent of such arrivals were by truck. In the 
case of hogs, the arrivals by truck in 1930 were 71.7 percent and 90 
percent in 1947. Truck sheep receipts advanced from 24.5 percent 
in 1930 to 55.4 percent in 1947. 


The origin of the livestock handled 
17. The livestock arriving at the Sioux City stockyard in 1947 was 
received from livestock producers and feeders in 26 states of the United 
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States, and shipments were forwarded from the market to 44 states 
in the United States and the Dominion of Canada by the packer-buyers, 
order buyers and dealers operating at Sioux City. 


The trade territory 

18. Because of the location of other central livestock markets, 
slaughtering plants, railroad lines, auction markets, and other factors, 
a large number of the states from which livestock is received annually 
at the Sioux City market is not a part of the natural trade territory 
from which the Sioux City market can reasonably expect regular 
shipments of livestock. Respondents’ Exhibit 8 is a map showing the 
area from which the Sioux City market can reasonably expect live- 
stock receipts and the area from which it receives the major part of 
its business. The natural trade territory of the Sioux City market, 
as indicated by the vertical lines on the map, comprises an elliptical- 
shaped area extending generally westward from Sioux City. It covers 
the northwest part of Iowa, the southwest corner of Minnesota, the 
north half of Nebraska, all of South Dakota, the southwestern part 
of North Dakota, all of Wyoming, and part of Montana, Idaho, 
Nevada, Iowa, and Colorado. Within this natural trade territory, 
from which the Sioux City market reasonably expects to receive 
regular consignments, is a local area, indicated by the cross lines on 
the map from which the market derives the major part of its business. 


General conditions affecting operations at the market place 

19. The emergence of the truck as a means of transportation, as 
pointed out above, has served to revolutionize methods of transporting 
livestock to and from the central livestock markets. This development 
of the truck as a predominant mode of transportation has caused other 
important changes in methods of operation. 

20. The advent of the truck as a means of transporting livestock 
to market has brought about increased competition to the central public 
markets from other forms of livestock markets. The central public 
markets were originally established at the converging points of sev- 
eral railroads, thereby providing the livestock producer in the area 
with a market readily accessible to him. Packers established slaughter- 
ing plants at these points because they could obtain large supplies 
of livestock to operate their plants at maximum efficiency. With the 
advent of the truck, many crossroads become a market place, as live- 
stock can be hauled by truck from any direction. This has given 
rise to the establishment of auction sales, packer concentration points 
and interior packing plants throughout the Nation as well as in the 
Sioux City trade territory. Most of this development has taken place 
since 1930. Respondents’ Exhibit 1 graphically illustrates the present 
situation existing with respect to the Sioux City market. In this ex- 
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hibit there is shown the location of a large number of posted auction 
livestock markets, non-posted auction livestock markets, packer con- 
centration points, packing plants, and other competing central public 
livestock markets. Inasmuch as the number of auction markets in- 
creased substantially from the year 1930, the central livestock markets, 
including Sioux City, no longer enjoy a monopoly of livestock receipts. 
The exhibit also shows that the Sioux City market is located in the 
same general area of the country as four other nearby central public 
markets, namely, Omaha, Sioux Falls, Fargo, and South St. Paul. 
In addition to the packing plants located at the central public markets, 
there are six packing plants located at six other cities in Minnesota, 
thirteen other cities in Iowa, five other cities in South Dakota, one 
other city in Nebraska, and two cities in Montana. There are six 
other posted markets in Iowa, six other posted markets in South 
Dakota, two posted markets in Wyoming, and five posted markets in 
Montana. There are also seventeen packer concentration points in 
Minnesota. Numerous non-posted markets are also located in this area, 
as follows: Minnesota, 57; Iowa, 142; North Dakota, 26; South Dakota, 
45; Nebraska, 82; Montana, 7; and Wyoming, 10. 

21. With the advent of the truck and the improvement of all classes 
of highways and country side roads since the year 1930, feeder buyers 
no longer have to buy their annual feeding requirements of livestock 
at one time or ship them in cars for sale at the expiration of the feeding 
period. Today, livestock feeders attend the market week after week 
throughout the year purchasing a truckload or several truckloads of 
livestock to replace that which they have brought to market. They 
are also able to market a few head or a truckload of livestock at a time. 

22. In the early days of the industry smal] lots of livestock were 
assembled by local buyers or shipping associations and forwarded to 
the market in carload lots. In the case of shipping associations where 
the carload was of mixed ownership, the association’s manager marked 
each separate owner’s consignment and forwarded instructions to the 
commission firm at the market showing how each shipper’s livestock 
were marked or branded, and the entire carload was consigned to one 
commission firm. Such consignments by a shipper in less than car- 
load lots were relatively easy to handle because the entire shipment 
was usually consigned to one firm, and generally well marked for sort- 
ing so that no special problems were encountered. Since such carload 
shipments moved according to railroad time schedules, this made it 
easier to handle such shipments upon arrival. The truck has changed 
the conditions just mentioned. Local buyers have largely been elimi- 
nated, except those buyers employed by, or shipping direct to, packing 
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plants. Furthermore, the use of the truck has increased the number 
of multiple ownership consignments but, at the same time, has de- 
creased the average number of head per consignment. Today, the 
average number of cattle per owner arriving by truck is approximately 
seven head per shipment. Truck shipments are seldom adequately 
marked, and sorting must be performed on the basis of the description 
furnished by the trucker. A large percentage of truckloads are not 
only of multiple ownership but contain consignments to two or more 
commission firms. All of these factors have increased the amount 
of work which must be performed by the stockyards and the commis- 
sion firms. Trucks arrive unannounced at all times of the day and 
night so that the stockyard and commission firms must provide facili- 
ties to take care of arrivals at all hours. Between 60 and 70 percent 
of truck arrivals are during the night and prior to six o’clock in the 
morning. They frequently arrive at the market in large numbers at 
approximately the same time. 

23. The stockyard and the commission merchants have been faced 
with the problem of converting more or less obsolete facilities to meet 
the changes brought about by the advent of the truck. These changes 
in facilities and services are essential for the rendition of stockyard 
services. 

24. The advent of the truck has changed to a material degree the 
marketing practices of livestock producers and feeders. Formerly, 
stocker and feeder livestock produced on the western ranges were 
marketed during a short period during the fall of the year, at which 
time corn-belt livestock feeders purchased their annual requirements 
in carload lots. Many of the cattle marketed from western ranges 
were grass-fat steers, and very few calves or yearlings were sold as a 
regular practice. Market information was extremely limited and very 
frequently cattle were shipped to the market upon very meager in- 
formation as to price trends. Radio was still a novelty and no serious 
attempt had been made to disseminate detailed market information 
by classes day by day and, in fact, hour by hour such as now prevails. 

25. Livestock shippers today demand greater service from commis- 
sion firms and the stockyard than they demanded years ago. A sub- 
stantial number of livestock shippers are college-trained and conduct 
their operations as any other business man. They are in a position 
to know more about the product which they handle and are perhaps 
more critical when they do not receive proper stockyard services. 
Representative patrons of respondents testified that they expected and 
demanded more service today than ever before and were willing to 
pay for it, if necessary, at increased rates. A number of such witnesses 
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testified, also, that the services presently rendered by the respondents 
are adequate and satisfactory. All witnesses testified that whatever 
rates were prescribed, they should be reasonable rates. 

26. Numerous witnesses testified that the stockyard company and 
the commission merchants at Sioux City have not been able to attract 
experienced educated young men to enter the business in sufficient 
numbers during the past 20 years. Witnesses testifying for the stock- 
yard company and the commission merchants stated that the latter 
have not been able to hold all the personnel which they have been able 
toattract. R. L. Lisle, the Government market supervisor at the Sioux 
City stockyard, testified that the market agencies were having difficulty 
in acquiring necessary personnel to maintain their businesses and to 
take care of normal replacements. He stated that the market 
agencies have been compelled in recent years to employ relatively un- 
trained personnel. He also testified that he thought it was necessary 
for the market agencies to provide for a stabilized long-range personnel 
recruitment program. Respondents’ Exhibit 23 contains information 
respecting the owners and managers of the market agencies at Sioux 
City. This exhibit shows that very few men have entered the business 
as owner or manager within the past generation. There is no pool 
from which managers or owners may be drawn. Respondents’ 
Exhibit 25 shows that the number of owners of market agencies are 51, 
that their average age is 53.4 years, and that their average years of 
service are 31. A number of witnesses testified that competitive lines 
of endeavor afforded better opportunities than the market agency busi- 
ness with respect to hiring personnel. Some witnesses testified that the 
Secretary’s method of associating a certain salary with a fixed per- 
formance had the effect, whether intended or not, of limiting the 
amount that the market agencies could expend for salaries. 

27. The operations of the commission merchants have been adversely 
affected by the development of direct packer buying. Direct receipts 
of livestock have greatly increased since 1930 and the effect of this has 
made it necessary for the market agencies to give better service in 
order to maintain their relative position. The market at Sioux City 
has become an order buying market due largely to the use of the truck 
as a predominant mode of transportation. This has brought about an 
increased specialization in different types of order buyers. Most of 
the packers, for example, have steer buyers, yearling buyers, cow 
buyers, bull buyers, and calf buyers. In 1930 there was no such intense 
specialization. To cope with this situation, the market agencies have 
found it necessary to train salesmen for each of the classifications in 
which there is a packer buyer. Similarly, it has been necessary to de- 
velop specialists to handle specialized order buyers. Order buyers 
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are those who purchase livestock on a commission basis for large and 
independent packers located throughout the country. 

28. The foregoing development has made it necessary for the market 
agencies to give more attention to sorting livestock than ever before. 
It is necessary for them to know the type of livestock which each class 
of buyers will probably want and then sort the consignments so as to 
fit the needs of each class of buyers. Respondents take pains to sort 
in such manner as to obtain the highest possible price for consigned 
livestock. 


The facilities of the market place 

29. The operating facilities of the stockyard have been continuously 
enlarged, improved and modernized to keep pace with the growth in 
livestock receipts. As a result, the market agencies operating at the 
stockyard have to make longer drives with their livestock and more 
labor is needed to handle the receipts. 

30. The Sioux City Stock Yards was posted as a public stockyard 
under the Packers and Stockyards Act in the fall of 1921. The stock- 
yard company limits itself to the operation of the stockyard, namely, 
receiving and yarding livestock, delivery of feed, weighing of livestock, 
and incidental services in connection therewith such as cleaning, 
shearing, dipping, disposal of cripples and deads, and other matters. 

31. In 1933 the stockyard company had devoted to the rendition of 
stockyard service 3,088,543 square feet of land. In 1945, this was in- 
creased to 3,574,695 square feet. 

32. Respondents’ Exhibit 10 contains a map showing the physical 
facilities comprising the stockyard as of the present date. Rail borne 
livestock is delivered at the stockyard by the six line-haul rail carriers 
serving Sioux City by means of the Sioux City Terminal Railway 
Company. Pens and other facilities of the stockyard are assigned to 
the different commission firms upon the basis of volume insofar as this 
is possible. Similarly, pens and facilities are assigned to dealers 
operating at the stockyard. In approximately the center of the stock- 
yard is located the Exchange Building in which the stockyard com- 
pany and the commission firms and others have their offices. No 
charge, as such, is made to commission firms for the use of the general 
facilities of the stockyard company. However, a rental charge is made 
for offices in the Exchange Building. 

33. The charges due from the shipper to the stockyard company 
for services performed are deducted from the proceeds of sale by the 
commission agency handling the particular transaction and are remit- 
ted to the stockyard company. With respect to salable receipts, 
these livestock are first received by the employees of the stockyard 
company, either from the rail or the truck carrier, and they are there- 
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after turned over to the employees or other agents of the commission 
firms to which they are consigned. The latter have full custody of 
and responsibility for the livestock until the sale is made and the 
weighing takes place. Then the employees of the stockyard company 
once more assume responsibility for and control over the livestock 
and take charge of the out-bound shipments and such operations as 
may be incidental thereto. 

The commission firms located at the market 

34. There are 25 commission firms actively engaged in the perform- 
ance of buying and selling livestock at the Sioux City market on a 
commission basis. These commission firms also do some buying for 
feeders when requested to do so. The sale of shippers’ livestock may 
be made to packer-buyers, order buyers, dealers, or directly to feeders 
located in the corn-belt area. The commission firms act as agent for 
the shipper. They furnish skilled and specialized personal services 
in connection with the sale and purchase of livestock. They use very 
little tangible property in their operations. 

35. The work of the market agencies centers around the selling 
and buying of cattle, sheep and hogs. A certain market agency may 
confine its activities to selling, and another may confine its activities 
to buying, but in most cases they do both with selling being the pre- 
dominant type of work (Tr. 236). Some of the market agencies handle 
more of one species of livestock than another, tending to specialize 
in a given species or in a given classification of a given species. After 
receiving the livestock from the stockyard company, the market agen- 
cies have the duty of classifying the livestock and sorting it for 
ownership and grade for the best possible trade (Tr. 236). Feed is 
furnished by the stockyard company, but the feeding is done by 
employees of the market agencies (Tr. 236). After the market agency 
has performed its function of selling the livestock at the highest 
possible price for the owner, the livestock is weighed under the super- 
vision of the market agency by stockyard weighmasters and, at that 
time, custody is returned to the stockyard company which has the 
responsibility for moving the livestock out of the yard to its proper 
destination. The market agencies, as agents for the owners, and the 
different types of buyers come together under conditions of intense 
competition and deal with each other at arm’s length in the strictest 
sense. It is the conflict between these sellers and buyers—the one 
seeking to obtain as much as possible for the livestock and the other 
seeking to pay as little as possible—that sets the market value of 
livestock. The market value thus set is a yardstick which is used 
throughout this area by other buyers and sellers who consummate 
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their transactions at places other than the Sioux City market. Nu- 
merous shippers to the market testified that their knowledge of the 
daily prices of sales at Sioux City, gained by way of the daily radio 
program broadcast from the stockyard under sponsorship of the 
market agencies and the stockyard interests, enable them to decide 
not only whether to make a shipment to the Sioux City market at 
that time but also whether to transact business out in the territory in 
which they were located with assurance that they have accurate 
information as to the price. 

36. Ordinarily the typical market agency located at the Sioux City 
stockyard is divided into an office force and a yard force. The actual 
receipt, custody, sale, and other handling of the livestock is the re- 
sponsibility of the yard force, but the making of a proper accounting 
to reflect such handling is the responsibility of the office. The yard 
force of a market agency is ordinarily divided into departments 
representing the three major species, cattle, hogs and sheep. In the 
yard force are salesmen, yard men, tab men, and other employees 
necessary to the proper handling of the livestock. In the office are 
the administrative personnel, the bookkeepers, the employees charged 
with the furnishing of market news information, and others. 

37. The daily work of the market agencies must be performed 
quickly and accurately, since thousands of head of livestock move in 
and out from day to day, and the livestock on hand must be quickly 
sold and the proceeds accounted for before the process is repeated the 
next day. The sales are made each day during market hours which 
are from 9:00 a. m. to 3:00 p.m. Each morning employees of the 
respective departments of the yard force arrive long before the market 
opens to get the livestock which arrived overnight ready for the day’s 
selling. During these early morning hours, the yard employees of 
the market agencies take custody of all the livestock which has been 
consigned to their respective firms and get them ready for selling by 
sorting them for ownership and otherwise grading and classifying 
them in such a manner as the salesman thinks will make them bring 
the best price in the light of current market value of the particular 
grades and classifications of the species. The sorting and grading is 
very important. The efficiency with which this is done is directly 
reflected in the price obtained. The salesman acquaints himself with 
the latest information available as to prices before the market opens 
every morning. By the time the market does open, the salesman has 
his livestock ready for inspection by the buyers. Ordinarily, the 
buyers come into the pens to look over the offerings of a particular 
salesman. It is here that the bargaining takes place upon which de- 
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pends the return to be made to the patron. The degree of difficulty 
in disposing of livestock on a particular day will depend upon the 
market demand for livestock at that time. Sometimes the buyer is 
more anxious to purchase than at others. A good salesman is able to 
detect the degree of anxiety of a particular buyer to purchase. Once 
the sale is made, the livestock is driven to the scales where it is weighed 
by employees of the stockyard company and turned over to such com- 
pany for further handling. While in its custody, the market agency 
feeds the cattle in accordance with the instructions of the shipper. 
All cattle arriving at the Sioux City stockyard by truck at night be- 
tween 6 p. m. and 6 a. m. are handled by the Lyman Ease Night Yard 
Service Company which, under a contract with the different market 
agencies, takes custody of the livestock so arriving from the stockyard 
company and yards them in the pens assigned to the commission firm 
to which they are consigned. The Ease Company also waters and 
feeds the cattle in accordance with instructions which have been given 
by the shipper. In this way, shrinkage is reduced to a minimum, and 
the cattle are able to present the best possible appearance when the 
market opens the morning following arrival. 

38. From the time the livestock are received at the stockyard and 
turned over to a particular market agency, a written account is kept 
of the movement and the handling of all livestock. Following the 
weighing and the recording of the data incident to that operation, 
these records are turned over to the office of the market agency for 
the purpose of making an account of the sale by the office force, which 
account of sale, together with a check for the total sales value less 
marketing costs, is mailed to the shipper before the close of the day 
(Tr. 241). Under the rules in force at the market, payment for all 
livestock sold on the market during a given day must be made before 
10 o’clock the next morning through the clearing house of the Ex- 
change. Proceeds of these sales are deposited by each market agency 
in its custodial account for shippers’ proceeds, which accounts are 
kept separate and apart from all other funds handled by the market 
agency (Tr. 241). In rendering the account of sale and remitting to 
the shipper, the market agency deducts its own commission charges 
from the total sales proceeds and it also deducts and transmits to the 
stockyard company such charges as are due that company under its 
tariffs with respect to the particular consignment. Other charges 
permitted to be deducted, such as brand inspection fees, are also de- 
ducted by the market agency and turned over to the proper recipient 
(Tr. 241-242). The method of operation varies somewhat depending 
upon the species involved and these variations will be set forth in the 
following paragraphs. 
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Sheep 

39. The handling of sheep by the market agencies illustrates the 
degree of care and skill which must be exercised in the adequate per- 
formance of their work for the benefit of the patrons. M. A. Sack of 
Sioux City, Iowa, the manager of John Clay & Company, one of the 
respondents, gave detailed evidence as to the method of handling sheep 
(Tr. 466, 479, 611-637). Based upon the evidence given by this wit- 
ness and other evidence in the record, the following facts are found 
with respect to sheep. 


General 

40. Sheep and lambs consigned to the respondent market agencies 
arrive at Sioux City either by rail or truck. In the case of rail ship- 
ments, the stockyard company unloads the animals from the cars and 
delivers them to the pens of the market agency to which they are 
consigned (Tr. 468). After a selling agency gives a receipt to the 
stockyard company for the consignment, the former is responsible to 
the consignor for the proper handling, feeding, watering, selling, and 
accounting. A consignment by rail may consist of either a single deck 
or a double deck car, or several cars belonging to either one or more 
owners. Regardless of the number of owners, a shipment or consign- 
ment may consist of one kind of sheep or lambs or it may be made up 
of both sheep and lambs and a number of different kinds, classes, and 
ages (Tr. 469). 
Sorting for ownership 

41. When more than one owner’s sheep or lambs are included in a 
shipment, sorting for ownership is necessary. The marks of identifi- 
cation may be ear marks, chalk marks, paint, or some other means of 
distinguishing one owner’s stock from another’s. Even these marks 
are indistinct and sorting for ownership becomes a procedure that 
requires a great deal of skill which is gained through years of train- 
ing and experience. It also requires the expenditure of considerable 
time and physical labor. Generally speaking, the marks of identifica- 
tion on sheep and lambs originating in the territory surrounding 
the market are fresher and, therefore, more distinct than those on 
sheep and lambs arriving from the western range country since the 
marks on the latter are usually older and tend to become obliterated 
as the animal grows older. In cases where a sorting chute is used, 
it is necessary to look over each lot carefully after the cut has been 
made to determine if any errors occurred. Corrections are made by 
“legging them out”, which means catching a sheep or lamb by the leg 
and dragging it from one pen to another. When sorting smaller lots, 
the legging system is used almost entirely. The amount of physical 
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effort is much greater but time is generally saved due to the fact that 
sheep are slow to move through a sorting chute, especially when tired 
(Tr. 469, 470). 
Sorting for market classes 

42. Sorting for market classes differs a great deal from sorting for 
brands although, after determining the different classes included in a 
shipment, the procedure is practically the same. At the present time, 
the Department of Agriculture quotes prices on 13 different kinds and 
grades of sheep and lambs, including 4 grades of fat wooled lambs, 3 
of fat shorn lambs, 2 of fat ewes, and 1 of feeding lambs. Breeding 
stock, aged wether, various grades of sheep-feeding lambs, and pos- 
sibly other classes are not quoted by the Department. The market 
agencies sort the lambs into all of these various classes, and more 
besides, which are not included in the Department’s classification. 
When handling a shipment of lambs in which both fats and feeders 
are included, it is customary to crowd the lambs into close quarters 
so that each individual lamb can be handled, which is the only way 
to determine if they are fat. Either the fats or the feeders are marked 
with chalk. After the marking has been completed, the cutting can 
be done through the sorting chute (Tr. 470, 471). 


Sorting feeders for uniformity and weight 

43. Only a capable judge of sheep is qualified to do the grading. 
A period of training under a competent sheep man will enable an 
employee to develop to the point where the marking of fat lambs is 
entrusted to him. After the fat lambs are taken from the feeders, it 
is necessary to sort the feeders for uniformity in regard to weight 
and quality. This may involve several more cuts or sorts. It is nec- 
essary to handle a consignment of sheep several times before they are 
ready to be shown to the buyers. 
Mixed shipments 

44. Grading is complicated in the case of mixed shipments of 
lambs and sheep. Moreover, when ewes and wethers are included in 
a shipment, it is necessary to catch and mouth many of them in order 
to determine their age. Wethers and ewes are sold separately since 
they command different prices. Yearling wethers and aged wethers 
are never sold together for the same reason. Ewes for breeding pur- 
poses are generally sold according to age. Killer ewes are graded 
for quality and flesh. 


Truck shipments 
45. Truck shipments are not delivered to the selling pens of the 
market agencies by the stockyard company as in the case of rail ship- 
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ments, but are yarded in pens adjacent to the unloading chutes (Tr. 
472). From these pens, each agency is obliged to receive and drive 
their consignments to their pens. Truck consignments are fed and 
watered as are all rail shipments. Selling agencies determine the 
consignments intended for them by duplicate dock slips furnished 
by the stockyard company at the unloading chutes. At this point, 
the representatives of the market agency also must examine the 
truckers’ slips to determine whether or not their shipments contain 
plural ownership and, if so, to ascertain the number and markings of 
each lot. Truck shipments do not necessarily mean small con- 
signments. Often a number equivalent to a double-deck rail car is 
received from one consignor. On the average, truck shipments do 
mean smaller units with plural ownership. This does not lessen the 
amount of labor and skill required to sort and shape the stock for 
selling. (Tr. 471-472). 


The sheep salesman 

46. The foregoing findings relate to the preparation of the sheep and 
jambs for sale. The actual selling is performed by a skilled specialist. 
Generally a salesman supervises the work of sorting and shaping up 
his consignments for the market, in many cases doing a large part of 
the work. At any rate, he must thoroughly understand the kind of 
stock he has on hand and the market price which he desires therefor 
before entering the selling pens with a buyer. In addition to knowing 
sheep as he sees them in the selling pens, the sheep salesman must be 
adept in trading and possess a background judgment and training that 
will enable him to make sound decisions. He must be well informed 
relative to prices prevailing at competitive markets, the dressed trade, 
and also the wool market, which are factors that help the packers de- 
cide what they want and what they will pay for their supplies. Each 
owner’s stock is sold on its merits. The salesman endeavors to secure 
as much as possible for his offerings. He deals with highly trained 
packer and order buyers. Generally, it is necessary for the sales- 
man to trade with more than one buyer before completely selling out 
his pens. The sheep salesman generally sells all classes and grades 
of sheep, while there are cases in which the packers have special 
buyers for certain classes. After a salesman’s duties are completed 
in the yards, he must correspond with those consignors who did not 
accompany their livestock to market and be prepared to assist in the 
office in the preparation of accounts of sale and with respect to other 
matters. There is no way in which a good sheep salesman can be ac- 
quired over night. He must gain his ability and knowledge through 
years of experience. 
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Weighing 

47. After a sale has been completed, the animals are weighed by 
employees of the stockyard company, under supervision of the market 
agencies, after having been driven to the scales by employees of the 
Jatter. Sheep and lambs are weighed in drafts for ownership ac- 
cording to buyers. 
Caring for feeders 

48. Frequently, one class out of a consignment may be sold, leaving 
feeding lambs unsold, in which case it is necessary for the selling 
agency to carry them over in other pens from day to day to wait for 
country buyers or some one else who can use them since there are no 
yard traders dealing in feeder lambs. Lambs carried over in this 
manner must be fed and watered, and also, in the disposition of these 
lambs, it is frequently necessary for the selling agency to canvass 
various prospective farmer buyers. 
Dipping and shearing 

49. It may be necessary to dip and shear the animals included in a 
sale to outside buyers before they leave the yards. The selling agency 
attends to this work and often assumes the responsibility of disposing 
of the wool to the local wool buyer. The salesman must be well versed 
in the wool trade. No compensation is specifically included in the 
rates and charges for this service. 


Filling orders for feeders and breeders 

50. Filling orders for feeders and breeders is a service rendered by 
the market agencies to farmers and feeders. It requires personnel as 
skilled as those involved in selling. Sorting, in order to obtain the 
proper kind, is practically the same as when sorting to sell. 

Office work 

51. After the selling and weighing or the buying of the sheep or 
lambs have been completed, the office work becomes important. It 
includes the computation of scale tickets, billing the purchaser, ac- 
counting and remitting to the consignor, and, of course, speed and ac- 
curacy are essential. In cases of plural ownership a separate account 
of sale is rendered for each owner. This involves the proration of 
expenses and the preparation of separate checks. 

52. Witness Johnson, the office manager of one of the respondents, 
testified with respect to the office work of the market agencies at Sioux 
City (Tr. 637-669). In cases where the market agency has purchased 
sheep instead of selling them, the buyer for whom the commission firm 
acts as agency is rendered an account of purchase. The commission 
firm transmits a check to the seller for whom it acted, along with an 
account of sale, and also a bill to the purchaser before the close of the 
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business day upon which the sale took place. The purchase price is 
paid through the clearing house maintained by the Sioux City Live- 
stock Exchange before ten o’clock the following morning. 


Hogs 

53. General.—Witness Bergeson (Tr. 811 e¢ seg.) and Witness 
Brown (Tr. 690 ez seg.) testified with respect to the detailed operations 
involved in handling hogs bought and sold on the Sioux City market 
by the market agencies. When hogs arrive by rail or by truck, they are 
yarded in pens by the stockyard company and these pens are, in all 
cases, those which are most convenient to the unloading chutes and 
where the hogs can be yarded with the least trouble. Early in the 
morning it is the duty of an employee of the market agency to check the 
yardage of the receiving pens so that he may identify the hogs which 
have arrived during the previous afternoon or night. Such employee 
determines which hogs are consigned to his firm. He then goes to the 
key man, or delivery man, of the stockyard company and the latter 
unlocks the pen and verifies the number of hogs consigned to the 
particular market agency. The market agency representative next 
signs a receipt for the hogs, at which time the market agency assumes 
responsibility until the weighing process is completed when respon- 
sibility in this regard is shifted to the stockyard company once more. 
The market agency yardmen keep an accurate record of each consign- 
ment as to number, color, and identification of the hogs. 

54. Sorting.—Hogs are usually first sorted for ownership, that is, 
in the case of plural ownership in a consignment, each owner’s hogs are 
sorted off and penned separately. Hogs are then sorted by classes 
to be presented for sale. Sorting of hogs has become much more com- 
plicated in recent years (Tr. 815). Formerly, practically all receipts 
arrived by rail, and carloads were sold as units without sorting for 
grades. At the present time, buying is much more specialized and 
buyers have become more particular. This has made it necessary for 
the market agencies to sort stags, sows, and butchers in separate classes 
and weights in order to realize the highest net return to the patron. 
The patrons have come to rely heavily upon this service. This sort- 
ing and grading service is of a highly specialized and personalized 
nature. The closer livestock is sorted and graded the more the patron 
will receive for it. The market agencies keep apprised of the type of 
livestock kept by particular shippers and, in addition, through ex- 
perience, they have acquired a knowledge of what the different buyers 
want (Tr. 816). Witness Epperson (Tr. 252, 273) testified that his 
firm keeps a card index of the type of livestock in the feedlots of their 
patrons so that they are able to fill the needs of buyers at a given time. 
They gain this data through their appraisal work. The increase in 
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multiple ownerships in consignments since 1930 has increased the 
work of sorting because, in addition to the type of sorting just men- 
tioned, they must be sorted for ownership as well. 

55. The hog salesman.—Experience and adaptability are prereq- 
uisites to becoming a successful hog salesman who must have consider- 
able natural ability. The hog salesman usually starts work about 
6:30a.m. He goes to the office and lists the yardage of each consign- 
ment of hogs, as indicated by the records made by the stockyard com- 
pany on the unloading chute ticket which is turned over to the com- 
mission firm. These tickets show all consignments to the respective 
commission firms during the course of one night. The salesman then 
checks each consignment with the trucker’s hauling ticket and owner- 
ship is noted on consignments having plural ownership (Tr. 697-698). 
Fhe truckers either describe the animals belonging to each owner or 
mark the animals with hairclips or some other distinguishing marks. 
The salesman then goes into the yard and assists the yardman in 
moving the hogs and feeding and watering them. After this, the 
sorting takes place and the hogs are made ready for the market. 

56. Selling hogs ——When the market is opened, the salesman begins 
to show his hogs. During the progress of trading, the salesman must 
be in constant touch with information as to prices at other markets. 
He must try to determine the orders for each packer buyer on the local 
market. He must determine if the orders first issued to the buyer 
appear to be reasonable, or if there is a chance that the buyer may 
receive better orders later in the trading day. He must also learn how 
trading is going on in other divisions in the hog house. He must 
determine the capacity of the order buyer, that is, whether the latter 
has orders for a large number of hogs or is looking only for a small 
number. As soon as the pulse of the market is felt, he is able to make a 
quick decision as to “when to unload.” The nature of the function 
performed by the hog salesman makes it necessary that he obtain the 
foregoing information in a casual manner, since a good salesman 
considers it imprudent to convey to the buyer any sense of nervousness 
over market developments. Likewise, the buyer conceals from the 
salesman his exact needs and intentions as much as possible. A good 
salesman, after trading with specific buyers for some time, learns to 
detect signs which denote how a particular operator is thinking, and 
this knowledge becomes part of the ability of a particular salesman. 
Only experience can develop such an individual. The salesman must 
frequently, in addition to keeping posted on the market as described 
above, spend considerable time in discussing with an owner of the live- 
stock the progress of the trading. Many shippers are sensitive of their 
treatment in the alley, in some cases actually hindering the salesman 
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from consummating a sale to the shipper’s own advantage. One wit- 
ness testified that it is impossible to secure a good salesman from 
another market to any advantage (Tr. 701). The experience of the 
market agencies at Sioux City discloses that the best way to develop a 
hog salesman is to take a man from the Sioux City market and train 
him in that work. 

57. Weighing.—A fter hogs are sold, the salesman assists in weighing 
which, as in the case of sheep and cattle, is performed at scales operated 
by stockyard company employees. When the weighing is completed, 
the selling price and owner’s name is marked on a scale ticket. When 
all the hogs are weighed, a general check of the alley is made and the 
salesman then turns the records kept by him over to his office for the 
purpose of making accounts of sale. After the accounts of sale are 
prepared, the salesman prepares letters to the patrons, making com- 
ments relative to the sales and market conditions. 

58. A man in charge of the hog alleys must see that the pens are clean 
and that such care is given to the hogs as will enable them to get the best 
possible fill for the producer. The hog yardman must see that the hogs 
get all the corn they will need from time to time and all the water they 
will drink, and he must be particularly zealous to see that the hogs will 
go to the scale at a time when they will reflect the greatest fill. Live- 
stock is a perishable product. Hogs cannot be put on a shelf from day 
to day and allowed to remain there until some buyer comes along and 
purchases them. If possible, the consignment must be sold on the day 
itarrives. The yardman usually starts to work about six o’clock in the 
morning, and his first duty is to find out where each consignment of 
hogs which arrived during the night was yarded by the stockyard 
company. He then goes to the holding pens in the truck division and 
signs for the hogs, that is, he gives the stockyard company employee a 
signed receipt for each consignment. The yardman, assisted by the 
salesman, then moves each consignment to the commission firm’s as- 
signed pens, at which point the hogs are fed and watered. He then 
assists the salesman in the sorting work and, after the market opens, 
the hog yardman makes a periodic check at the truck chutes in order to 
receive any late arrivals and to move them up to the commission firm’s 
alley so that the salesman may sellthem. The hog yardman also keeps 
account of the scale turn and checks with the salesman on the hogs sold 
so that they may be properly lined up for weighing. He also circulates 
around the yards, checking bulletins from other markets, talks with 
salesmen in other divisions and, in general, keeps his eyes and ears open 
for developments relative to market trends. He reports such infor- 
mation to the salesman, who uses the data in making sales. The yard- 
man drives the hogs on the scales and calls out to the weighmaster the 








purchaser’s name. After each lot is driven off the scale, the yardman 
checks the head count given the weighmaster to make sure that the man 
counting at the scale has the same number as that on the yardman’s tape. 
He then assists the salesman in making the hog tickets. After weigh- 
ing, he cleans and gets his alleys in shape for the next day’s business, at 
which time he counts and signs for the feed delivered by the stockyard 
company and stored in the corn bunks in the commission firm alleys. 

59. Buying stock hogs.—The commission firms at the Sioux City 
market also purchase for their patrons stock hogs for future feeding. 
It takes a skilled buyer to purchase stock hogs that are suitable to go 
into the country as feeders. 

60. Office work.—After the performance of the operations in the 
yards with respect to the physical handling and selling of the hogs, 
the office force of the market agency must render the usual accounts 
of sale or accounts of purchase and make remittances and collections 
in accordance with the general office practices prevailing among the 
market agencies at Sioux City. 


Cattle 
61. General.—A number of witnesses testified with reference to the 
handling of cattle (including calves) by the market agencies. Among 
these were witness Heldridge (Tr. 671 et seg.) and witness Powers 
(Tr. 630 et seg.). Other witnesses testified with respect to the general 
problem of handling cattle. Insofar as cattle are concerned, the Sioux 
City market is today primarily an order-buying market. During 1947, 
shipments were made to 44 different states. Prime beef usually goes 
to either the eastern or western seaboard, cow beef goes to the north 
or other industrial sections, light weight half fats are freely purchased 
by chain stores, and this is particularly true with respect to the south- 
ern states. There are a large number of different market classes of 
cattle. Cattle arriving at the market must be sold to buyers according 
to their particular tastes and requirements. Both slaughter and feeder 
cattle are sold upon the Sioux City market. The slaughter cattle is 
usually sold to packers or to order buyers for packers and the feeder 
cattle is sold to farmers, who take them to feed lots, fatten them, and 
thereafter market them—in a great many cases the subsequent sale 
being made by the market agency which purchased them as feeder 
cattle for the farmer. Some of the slaughter cattle arriving at this 
market may be considered as dual-purpose cattle, that is, the grass-fed 
cattle may be in some instances suitable either for immediate slaughter 
or for shipping to a feed lot within the corn belt territory. 
62. Truck arriwals.—S\laughter cattle arriving by truck constitute 
the largest portion of cattle arrivals today. Such arrivals have grown 
tremendously since 1930 and such growth, with accompanying de- 
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velopments, has increased the services which it is necessary for a mar- 
ket agency to perform. Truck consignments arriving at the yard are 
first unloaded by employees of the stockyard company at the unloading 
chutes where they are yarded in available pens. At this time, the 
trucker gives the stockyard company employee the name of the con- 
signor and the name of the commission firm to which the cattle are 
consigned. This information is written on a dock chute ticket by a 
stockyard company employee. <A copy of this is given to the trucker 
at the time of unloading. When the cattle are yarded in holding pens 
by the stockyard company employee, the yardage is written on the same 
chute ticket as that given to the trucker. A copy of this ticket is filed 
away in a small ticket box allotted to each commission firm by the 
stockyard company. If the consignment of cattle arrives at night, 
the Lyman Ease Night Yard Service signs for the cattle and, after 
noting the original yardage of the cattle from the chute ticket, the 
cattle are unlocked by the stockyard company and turned over to the 
night yard service man. He, in turn, drives the cattle to the holding 
pens of the particular agency to which they are consigned. If the 
holding pens of that agency are full, the night yard service man yards 
the cattle in the nearest available empty pens. In addition to driving 
the cattle to the proper pens, the night yard service man consolidates 
consignments by owners, and feeds, waters, and beds down the cattle in 
an appropriate manner. The responsibility of the market agencies for 
the cattle attaches from the time they are delivered to the night service 
man or from the time they are delivered to the employees of the market 
agency. In the case of day arrivals by truck, the employees of the 
market agencies to which they are consigned take custody of them 
from the stockyard company at the holding pens adjacent to the un- 
loading chutes in which they are yarded. The night yard service 
organization is paid a sum each month by the various market agencies, 
but this charge is not passed back to the shipper. Every morning, 
representatives of the market agencies determine whether all the cattle 
consigned to them have been moved by the night yard service into 
their proper pens. Where such consignments have not been so moved, 
they are moved by the employees of the market agencies. Also, at 
that time, any crippled or dead animals are noted and hauled away. 

63. Sorting.—After the animals are delivered to the holding pens 
of the particular market agency to which they are consigned, it is 
necessary to sort the animals for ownership and for grade. What 
has heretofore been said with reference to the particular skill of the 
market agencies in sorting sheep and hogs applies also to cattle. The 
practice of sorting, in the case of cattle, differs considerably from that 
which was in vogue in 1930, As in the case of other species, the de- 
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velopment of sorting of cattle has been necessary to meet the demands 
of established order buyers on the market. In 1930, packer buyers 
purchased most of the slaughter cattle which arrived, but today order 
buyers are an extremely potent factor in the purchase of such slaughter 
cattle which they purchase on a commission basis for independent 
packers located throughout the country. Also, at the present time, 
most of the packers have steer buyers, yearling buyers, cow buyers, 
and calf buyers. In 1930, there was no such intense specialization. 
The increase in multiple ownership since 1930 has increased the work 
involved in sorting cattle. The sorting is performed by the salesman, 
assisted by the yardman. 

64. Size of truck shipments.—In 1930 there was still a large volume 
of rail business. The truck delivery of cattle was confined to small 
trucks which, in most instances, hauled the cattle of one owner. To- 
day, however, most of the slaughter cattle arrive by truck and the size 
of the trucks has increased (Tr. 835). There are frequently six to 
ten owners of one consignment. In the past, shippers waited until 
they had a load ready and then shipped either by truck or rail. Today, 
they ship the cattle when they are ready, regardless of the number of 
head. 

65. Other modes of arrival—In addition to the truck arrivals of 
slaughter cattle, slaughter cattle arrive at this market by rail, and 
western cattle arrive both by truck and rail. In the case of cattle 
arriving by rail, the method of handling is the same as that which 
has been described with respect to slaughter cattle arriving by truck, 
except that slaughter cattle arriving by rail are taken to the alleys of 
the commission firms by employees of the stockyard company. The 
night yard service may, at times, be applied to rail arrivals of slaughter 
cattle (Tr. 835). The mode of arrival of western cattle, either by 
truck or rail, differs greatly from that which prevailed in 1930. The 
western cattle arrive during the season beginning in mid-July and 
lasting until January 1. During this period, stocker and feeder cat- 
tle, feeder heifers, grass-fed cows, and feeder calves arrive in great 
numbers. While the majority of western cattle still arrive by rail, 
there has been an appreciable increase in truck arrivals. Today, there 
are not as many large western consignors as in 1930 because many of 
the large shippers sell their cattle direct or on the range at home. 
Consignments consisting of one and two cars and of multiple owner- 
ship are frequent. These changes have increased the burden of sort- 
ing and grading in the case of western arrivals (Tr. 836). Sorting 
must be made for ownership and for brands, and then the cows, feeder 
heifers, steers, bulls, and calves must be separated. Much of this 
work takes place on Sunday so as to get ready for the Monday morn- 








2 2 2ROe 


9A.D. MARKET AGENCIES AT SIOUX CITY STOCK YARDS 35 


ing market. Truck arrivals of western cattle are handled in the same 
manner as that employed with respect to truck arrivals of slaughter 
cattle which has been previously described. 

66. The cattle salesman.—Most of the market agencies employ a 
cattle salesman for each of the important classifications into which 
cattle are normally sorted for sale. The salesman is responsible for 
the sorting and preparation of the cattle for the market. As in the 
case of hog and sheep salesmen, he must prepare himself for the 
market by studying the price trends and acquaint himself with other 
conditions affecting the needs of the packer and order buyers. After 
the selling operation, the cattle are weighed and custody therefor is 
relinquished to the stockyard company. After weighing the cattle, 
scale tickets are marked and sent to the office for the preparation of 
accounts of sale to the shipper, which are sent to him, together with a 
check for the proceeds. It frequently happens that certain extra serv- 
ices must be performed with respect to particular consignments of 
cattle, such as dehorning, branding, castration, and other things which 
are done at the request of the shipper or purchaser. The salesman 
attends to these services, which are actually performed by the stock- 
yard company. 

67. The office work.—In addition to the preparation of accounts of 
sales and accounts of purchase, the office force of the market agency 
must remit the proceeds of the sale to the shipper. On the other hand, 
collection is made on the morning following the sale through the 
clearing house service maintained by the Sioux City Livestock Ex- 
change. All the checks made payable to a particular firm are placed 
by an exchange employee into a box assigned to that firm, so that the 
firm’s representative is able to pick them up and make a bank deposit. 
Such deposits are made into the custodial account for shippers’ pro- 
ceeds. A reconciliation of accounts of sale and bills is made at the 
close of each day. The handling of the details with respect to this 
fund is the task of the office force. 

68. Cattle yardman.—The cattle yardman starts to work around 6 
a. m. and his first duty is to find out where the various consignments 
to his firm have been yarded by the night yard service organization. 
The yardman assists in sorting the animals for ownership and grade 
and in feeding and watering them. He also assists the salesman in 
getting the alley ready to be shown. The yardman also goes to other 
firms and picks up any cattle which are consigned to his firm but de- 
livered to the other firm. He also periodically checks the chutes to 
check in late arrivals. In such cases, he moves them up to the selling 
pens. Heassists the salesman in getting the cattle which are sold lined 
up in the catch pens at the head of the scales. When the scale turn 
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for his firm arrives, he drives the cattle on the scale, calling out the 
name of the purchaser to the weighmaster and the foreman of the scale 
so that the cattle may be yarded in proper holding pens after they are 
weighed. This is important work because, if the foreman of the scale 
does not get the information accurately, one buyer’s cattle may be 
mixed up with another’s. Such a mix-up is difficult to straighten out. 
The buyers of all cattle involved in such a mix-up, in addition to the 
salesmen, must be on hand to help identify the cattle. If this cannot 
be done, some arrangement must be made with a buyer to take all the 
cattle involved. After the weighing, the yardman assists the sales- 
man in marking the tickets. He then gets the alleys ready for the next 
arrivals. 
69. Office work.—Certain aspects of the office work incident to the 
operations of the market agencies have been referred to above. In 
addition to the work of making accounts of sale and of purchase and of 
making remittances and collections, there are other functions per- 
formed by the office forces of the market agencies. Witness Johnson 
(Tr. 637 et seg.) and Witness Brown (Tr. 690 et seq.) gave detailed 
information in their testimony with respect to the office work. All 
office work is done the day the stock is sold and, on busy days, the 
office force works quite late, that is, from 7 a. m. to as late as 9 p. m. 
The office employees are paid on a per hour basis (Tr. 709). The 
burden of work cast upon the office forces of the market agencies at 
Sioux City has been increased because of the necessity of making 
various tax deductions, because of the demand for the rendition of 
separate accounts of sale brought about by the increase in multiple 
ownership of consignments, because of the necessity of making live- 
stock feeder association remittances, because of the making of cattle 
brand inspection, because of the preparation of quarterly reports re- 
quired in the administration of the Packers and Stockyards Act, be- 
cause of the handling of order buyer’s accounts, and because of the 
keeping of wage and hour records (Tr. 640-641). In making the 
shippers’ accounts of sale after receiving a scale draft for the weight 
of the livestock sold, the office force must compute the amount of 
money for each draft. This information is entered on the account of 
sale by listing the buyer’s name, number of head, weight, selling price, 
gross money, the various deductions made for yard expenses, trucks, 
freight, and commission. Then a draft or check to the seller is issued. 
Preparation of an account of purchase follows much the same pattern. 
Each account of sale is indexed under the shipper’s name and address, 
which includes, also, the date and number of head of livestock sold. 
The accounts of sale for each day are classified by species and balanced 
by listing the total of each expense item and making a permanent record 
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thereof (Tr. 641). Sometimes, the shipper accompanies his livestock 
to market and, in these cases, it is frequently the practice to give the 
shipper a check for the net proceeds while he is still in the office. 
Otherwise, it is mailed to the shipper before the close of the business 
day. Sometimes, at the request of the shipper, it is necessary to remit 
the net proceeds to his local bank. Where multiple ownership is in- 
volved, this work is complicated by the necessity of prorating the 
expense items and making separate accounts of sale for the different 
shippers. Shippers often request copies of their accounts of sale for 
income tax purposes, and this throws an extra burden upon the office 
force. A few of the market agencies at Sioux City either provide 
their patrons with, or assist them in obtaining, credit with which to 
transact business. Where this is done, it is handled by the office 
force. The agencies do not contend that the extension of credit 
should constitute any part of their market agency functions for rate 
purposes. Collections are made each morning following the day of 
the sale through the facilities of the clearing house service (Tr. 714). 
By 10 a. m. all checks for purchases made the day before must be 
deposited in the clearing house. The office force of the various market 
agencies pick up these checks and deposit them in the respective cus- 
todial accounts for shippers’ proceeds. The market agencies at Sioux 
City have long maintained such accounts even before action was taken 
with respect to these accounts by the Department of Agriculture. 
Each day a check is usually drawn on this account and deposited in 
the general account of the market agency concerned. The amount of 
such check is determined by the total sales credits for the previous day 
(Tr. 714). This is the amount deducted from the shippers’ proceeds 
for yardage, insurance, inspection, feed, brand inspection, bedding, 
commission charges, and any other charges that the market agency 
may have made for the shipper. The balance of the custodial account 
for the shippers’ proceeds, sometimes called the “float”, represents 
money on hand for which checks have been issued for proceeds of 
livestock, for hauling charges, or for truckers but which have not yet 
been cashed. Close supervision over custodial accounts for shippers’ 
proceeds is maintained by the auditing service of the Exchange. 
Other duties performed by the office have been created by the necessity 
of making transportation tax deductions, the making of social security 
tax deduction, the withholding of income taxes required by existing 
law, and the keeping of such records as are required by the wage and 
hour provisions of the Fair Labor Standards Act. The office force, 
also, attends to advertising, the issuance of market news information, 
and the handling of general correspondence and communications with 
the patrons of the respective firms (Tr. 644-645). 
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70. Estrays.—The warket agevcies feed and water estrays and, gen- 
erally, give these anima!e thc same care as any other animals con- 
signed to a particular agency. The animal may be held for one 
day to ascertain if any information may be found as to its disposition. 
On the second day, such animals are sold. The proceeds of such sales 
are held until the market agency receives authority from some respon- 
sible party as to the exact disposition thereof. If the animal is a 
“pick up” in the yards, the fact is made known to the stockyard super- 
intendent. If so ordered by this person, the animal is sold and the 
proceeds turned over to the stockyard company. 

71. Cripples.—The market agencies also have certain duties to per- 
form with respect to crippled animals at the chutes. In such cases, 
a record is made of the animal, and an order is placed to have a local 
packer haul the animal to the plant which is killing such animals at 
that particular time. The animal is killed and payment therefor is 
made on a dressed-weight basis, and the proceeds are paid to the re- 
porting market agency which remits the actual proceeds to the shipper 
after deducting regular marketing charges. In case the animal is 
crippled while in the pens of the market agency, the animal is hauled 
out of the pen and, if able to eat and drink, feed and water are 
provided. Such losses are reported to the Transit Insurance Agency 
which makes a determination of the validity of the claim. 

72. Dead animals.—Dead animals are reported to the stockyard 
company. They are weighed under the direction of such company 
and a weight ticket is furnished to the commission agency. A sal- 
vage charge is paid the shipper based on the schedule in effect for 
dead carcasses. The market agency concerned secures information re- 
specting the charge for carcasses from the Sanitary Rendering Com- 
pany. The insurance company is notified of the dead animal, and 
such company makes a determination as to the validity of the claim. 


Appraisal work with respect to sheep, hogs, and cattle 

73. The market agencies at the Sioux City market also engage in the 
performance of appraisal work with respect to sheep, hogs and cattle. 
The Acting Secretary of Agriculture took note of the increased de- 
mands of patrons for appraisal service in his order of July 25, 1931, in 
this proceeding. In Paragraph 35 of that order, the Secretary stated 
in part as follows: 


“Frequently salesmen are called upon to go to the country to look at livestock 
before shipment and may be requested to sort the livestock preparatory to ship- 
ment. This service is confined largely to cattle and sheep and is requested by a 
relatively small proportion of the producers of such livestock. This is known as 
‘appraisal work’ and is ordinarily confined to those producers who have a carload 
or more of livestock to ship to market. The demand for this appraisal service 
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has grown during the past few years. The respondent commission firms regard 
this activity more or less as a business-getting venture. Much time and expense 
are required in making these appraisal trips.” 

The conditions noted by the Acting Secretary in the passage just 
quoted have changed with the passing of the years. The appraisal 
work is not now confined to cattle and sheep, but also encompasses 
hogs. The demand for this type of service has increased greatly. The 
producers and livestock feeders who testified at the hearing stated 
that they considered the appraisal work at Sioux City as a service es- 
sential to the marketing of livestock. The market agencies do not 
employ personnel to call from house to house, from farm to farm, or 
from ranch to ranch, passing out books and pencils and persuading 
the potential shipper to use the facilities of the market (Tr. 717), 
although it is true that while on appraisal trips the representatives of 
the commission firms may call upon prospective patrons. The patrons 
who utilize the Sioux City market are not interested in having an in- 
experienced man come to their farms and give vague information as 
to market conditions and selling worth of particular livestock. The 
only kind of individual who can render the service demanded is a sales- 
man or a man of salesman calibre (Tr. 718). Livestock feeders of the 
present generation are better educated than their fathers. Many are 
college trained, and almost all are high school graduates. The 4-H 
Club work has developed in them a keen sense of the function they 
perform. They know of economic conditions and trends and of dif- 
ferent outlets for their livestock (Tr. 718). They, therefore, desire 
the type of appraisal service which the market agencies at Sioux City 
are giving. They rely upon skilled judgment of the commission sales- 
men to appraise their livestock in the feed lot before shipping. It 
was shown by many witnesses, particularly through witness Epper- 
son, a representative of the market agencies, and witness Anderson, a 
patron of the market, that some patrons who request this service do not 
receive it because of distance from the market or other conditions 
which render it impracticable to send a person to the range or feed 
lot of the particular patron. In this regard, however, witness Epper- 
son and witness Anderson (Tr. 273 e¢ seg.) stated that the market as a 
whole receives a direct benefit from this appraisal service in that it 
brings a flow of livestock to the market, thus providing a variety of 
livestock to fill the demands of order and packer buyers, and that, in 
turn, this attracts packer and order buyers to the market and increases 
the usefulness of the market as a whole for all the patrons. Witness 
Anderson was asked by counsel for the Livestock Branch if he thought 
the appraisal service improved the market. He replied: 
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“Certainly, it brings the proper buyers in here at the proper time. It brings 
your livestock to the market at the time that there is a buyer here for it, both fat 
and feeder. You can’t do this all over the telephone” (Tr. 376). 

Counsel for the Livestock Branch also asked Witness Anderson 
whether he thought the cost of the appraisal service should be borne by 
the shipper. He replied: 

“Yes. They should be. And I don’t think there is any way you can say that 
cost is inequitable because it is going to be wholly distributed where only some of 
the shippers may receive only indirect benefits from it rather than direct benefits. 
I think that country service, though, is properly chargeable, a very large part of it, 
to the selling service” (Tr. 377). 

The Livestock Branch did not offer any evidence as to appraisal service. 
Respondents’ witnesses who were cross-examined admitted that the 
performance of this particular work, by its very nature, had a tendency 
to maintain the business of the market agencies, but they also pointed 
out that the successful performance of any of their tasks by the com- 
mission firms had an indirect tendency to maintian the competitive 
position of the market. From the cross-examination it appears true 
that in some cases the appraisal work in the country is done but the 
livestock is not shipped to the market. Witness Bufkin, the auditor 
of the Livestock Branch, testified that the appraisal work performed 
by respondents was a service (Tr. 1974), but he was of the further 
opinion that the service was performed to get or maintain business. 
The question as to how expenses of appraisals are to be handled is 
discussed hereinafter. 

Other activities of market agencies 

74. Advertising and soliciting —The market agencies engage in a 
moderate amount of advertising. This consists of advertisements 
appearing in newspapers, trade papers and upon billboards. It is also 
customary for the market agencies to pass out calendars and pencils 
from time to time (Tr. 715). Respondents feel that a reasonable 
amount of advertising is, of course, appropriate in a business of the 
type in which the respondents are engaged. Competition is keen. 

75. Market news and service.—The market agencies transmit market 
intelligence to their patrons by means of letters, radio, and appraisal 
trips. Respondents and their witnesses regard appraisal work, the 
issuance of market news by letters and circulars, and their daily radio 
programs as “market news and service.” All the market agencies as 
well as the stockyard company contribute to the Sioux City Livestock 
News and Educational Foundation, which is the sponsor of a particular 
radio program. A transcript of the actual text of a broadcast of 
market information by the Foundation (and by the Government mar- 
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ket news specialist at Sioux City) appears in the record (Tr. 253, 268). 
Witness Hale, who is in charge of the market news service of the Live- 
stock Branch at the Sioux City stockyard, testified with respect to the 
market news information issued by his office. Samples of the daily 
livestock report (Respondents’ Exhibit 14) and the weekly livestock 
market review (Respondents’ Exhibits 15 and 16) were introduced 
through Witness Hale. These are Government reports. Witness 
Hale stated that the market agencies participate actively in the distri- 
bution of such material (Tr. 336). He testified that the commission 
firms furnish the paper and bear a proportionate part of the cost of 
printing. Some firms, with the approval of the Livestock Branch, 
furnish their own paper with their names on it (see Respondents’ 
Exhibit 17, which consists of a sample letterhead). Where the letter- 
head of the participating commission firm is not used, blank paper is 
furnished by the market agency in securing reprints of the Govern- 
ment reports. Whether the blank report style or the letterhead style is 
used, the report is enclosed by the market agencies with their various 
letters to their patrons transmitting accounts of sale and with respect 
to other matters. Witness Hale stated that the actual mailing list of the 
Government market news service, with respect to the daily reports, was 
only around 85 in number (Tr. 337), and that, in addition, 25 or 30 
more names were on the mailing list for the weekly review (Tr. 338). 
By virtue of the participation of the market agencies, however, Witness 
Hale testified that the actual distribution of these market news reports 
was expanded manifold. For example, on April 27, 1948, a thousand 
daily reports were prepared by the market news service for the use of 
the commission firms (Tr. 337). This, therefore, means that a thou- 
sand persons received this report on that day in addition to the 85 to 
whom it was sent by the market news service of the Government. 
Similarly, with respect to the weekly report, the distribution runs as 
high as 7,000 (Tr. 338), although, if it were left to the market news 
service of the Livestock Branch unaided to distribute this report, only 
about 125 would be sent out (Tr. 338). Witness Hale testified that he 
felt that the issuance of market news in the form of market news letters, 
as described by him, was of value to the patrons of the market and that 
this was the reason it was performed by the Government (Tr. 339, 344). 
With respect to the usefulness of the participation by the market 
agencies in such distribution, he stated (Tr. 339) : 

“Naturally we feel that the more information we could get out to the producers 
is of value and through the commission firms, their cooperation, the livestock 
agencies at the market, we get much wider distribution.” 


He also stated that (Tr. 344) : 
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“It gives us an opportunity to distribute our information that we wouldn’t 
have otherwise and it is of value to the man who receives it, principally the 
producer.” 

Witness Hale further testified that, under his limited budget and per- 
sonnel, if the commission firms were forced to discontinue their par- 
ticipation in the distribution of these reports, he could not issue more 
than 200 per day or per week in view of the limitations upon him (Tr. 
345-346). The reports which carry the name of the firm at the top 
(Respondents’ Exhibit 17) are approved by the Washington office of 
the market news service of the Livestock Branch. The name, address, 
and telephone number of the firm appear thereon (Tr. 346-348). 

* Market news information is also transmitted to the patrons of the 
market agencies by means of the appraisal service which has hereto- 
fore been described. The patrons of the market make their requests 
for appraisal work by letter, telegram, telephone, and other means of 
communication. These requests are reviewed by the agencies con- 
cerned, and periodic trips are made to the territory by skilled salesmen 
asarule. These trips, in the main, take place on Friday and Satur- 
day although they are performed at times during other days of the 
week. Only where it is impractical to make such a trip is the request 
for such service not fulfilled. It is not confined to patrons dealing in 
large or small consignments (Tr. 251). The performance of appraisal 
work enables the market agencies at the Sioux City market to keep 
abreast of the supply of livestock on hand and available at different 
times. Witness Epperson testified that, through the performance of 
the appraisal work, his firm had a record of thousands of head of 
livestock and that they thereby knew just what kind of livestock was 
available. In this way, the needs of order buyers and others may be 
promptly met and the reputation of the market among order buyers 
is thereby enhanced. 

76. General assistance to patrons——The Exchange Building in 
which the market agencies are located is a center of activity on market 
days and many patrons gather there to secure information and assist- 
ance concerning their livestock marketing problems and to secure in- 
formation and assistance from the market agencies with respect to 
other business matters which they desire to transact in town. In other 
words, they use the office of their market agency as a kind of “headquar- 

ters” on their periodic trips to town. 

77. Expert advice on value.—Quite often the salesmen of the re- 
spondent market agencies are asked by their patrons to assist in the dis- 
solution of a farmer-operator partnership by determining the value 
of livestock on hand, which determination of value is used by the 
partners in settling their partnership accounts. 











9A.D. MARKET AGENCIES AT SIOUX CITY STOCK YARDS 43 


78. Dead and crippled appraisal—tIn the case of livestock losses 
either by death or by crippling, the salesmen of the market agencies 
are frequently asked to appraise the true value of the animal, and this 
appraisal is the basis for settlement by the insurance company. No 
compensation is allowed for this work. 

79. Lost livestock.—The commission firms assist the shipper in locat- 
ing small lots of livestock consigned to the market in plural owner- 
ship consignments (Tr. 721). If the agency locates the animals in 
question and sells them, the usual commission charges are made, but 
many times the market agency searches the stockyard company’s 
records only to find that some disposition has already been made of 
the animals in question in which case no compensation is paid to the 
market agency. 

80. Income tawes.—The increase in the number of livestock producers 
and feeders who have been required to file federal and state income 
taxes in recent years has thrown an additional burden of work upon 
the market agencies because they are frequently requested to make up 
duplicate returns on consignments sold throughout the year. No 
compensation as such is paid to them for this work (Tr. 721-722). 

81. Credit references.—Personnel of the market agencies frequently 
spend time in giving credit references with respect to out-of-town 
shippers not acquainted with local business concerns. 

82. Turning over livestock.—The turning over or picking up of live- 
stock between commission agencies, in the case of plural ownership in 
consignment, is an additional task frequently performed by the market 
agencies over and above the regular handling of consignments hereto- 
fore described and for which no compensation is available (Tr. 722). 

83. Brand inspection.—In the handling of cattle from an area using 
brands, it is necessary that the Brand Inspector look at the cattle. 
In such cases, it is the practice of the commission firm to send an em- 
ployee with the Brand Inspector in order to identify the cattle in 
question and to make a report of any questionable brands so that, 
at the time of weighing, the proceeds of such animals may be right- 
fully disposed of or withheld until proper credentials have been pre- 
sented to the Brand Inspector and the latter has given a final clearance 
as to the disposition of the proceeds. A charge is made for brand 
inspection, but such charge is turned over to the Brand Inspector’s 
office. No charge is made by the agency for its services. 

84. Miscellaneous.—The radio service and night yard service are also 
performed by the market agencies, the costs of which are not wholly 
reflected in their rates and charges. 
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The Sioux City Livestock Exchange 

85. All the commission firms presently operating at the Sioux City 
market with the exception of three cooperative organizations are mem- 
bers of the Sioux City Livestock Exchange. The three cooperatives 
which are not members are the Producers Livestock Commission, the 
Progressive Farmers’ Cooperative, and the Farmers Union Livestock 
Commission. However, these organizations participate in the pro- 
grams of the Exchange, paying the regular proportionate part of the 
costs of the conduct of such programs. There is testimony in the 
record that the Exchange would quickly amend its by-laws to admit 
the cooperatives to membership in the event they indicated a desire 
to join the Exchange. The Exchange performs certain services com- 
mon to all the market agencies. Represented in the membership of 
-the Exchange are 22 market agencies operating as commission firms, 
8 market agencies operating as order buyers, and 26 dealers (Tr. 26, 
65, 66). Also, there are 143 members of the Exchange, 77 of these 
are employees of the market agencies operating as commission firms, 
22 are associated with order buyers, 40 are dealers, and there are 4 
inactive memberships, making a total of 143 (Tr. 129-131). 

86. The Exchange exists for the convenience of the livestock indus- 
try in the Sioux City area. It performs certain functions of primary 
interest to its members (and to the cooperative market agencies who 
are not members but who participate in its programs), and it performs 
other functions of primary interest to the patrons of the market. The 
Exchange has been in existence since it was organized in 1888. 

87. The functions performed by the Exchange, or under the super- 
vision of the Exchange, can best be illustrated by an examination of 
its specific program. The Exchange conducts the programs set forth 
in the following paragraphs. 


Programs of the Exchange 

88. The Exchange operates an ante-mortem inspection of cattle and 
hogs with eight lay inspectors in the cattle division and seven in the 
hog division. In 1930 only four cattle inspectors were employed. 
All agencies on the market use this service whether or not they are 
members of the Exchange. The service is of benefit to the general 
public health and to the patrons of the market. The Exchange only 
maintains a clearing house service to assure appropriate accounting 
supervision and prompt payments and to give patrons of the market 
an assurance that the collections and payments to be made to them 
will be made quickly and accurately. All payments for livestock 
bought or sold by the different agencies are cleared through the Ex- 
change clearing house. The Exchange also requires its members to 
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file a guarantee of payments if the member acts as clearor for any other 
agency. 

89. A number of years prior to the requirement of the Department 
of Agriculture, the Exchange has had in effect a rule requiring mem- 
bers to maintain custodial accounts for shippers’ proceeds and the 
auditor of the Exchange has access to the agencies’ books to audit 
or check to see that the accounts are intact and not being used for other 
purposes. The full-time auditor of the Exchange supervises the books 
of the members to aid in getting out reports to the Department, to 
see that the tariff is correctly applied, etc. 

90. The Exchange maintains a Traffic and Claims Department 
handling traffic claims, transportation problems, rail schedules, and 
related matters. It handles only claims against rail carriers. It 
files claims or furnishes shippers with information upon which the 
shipper may file the claim. Upon the amounts it collects, the Ex- 
change receives 15 percent but this does not compensate the Exchange 
for the amount of work performed. The Exchange also acts as the 
medium for the remission of certain deductions from payments to 
patrons, such as brand inspection fees. 

91. The Exchange supervises all trade practices to the end that 
they may be kept within the bonds of ethics and propriety. Witness 
Cunningham testified that the Exchange was very successful in its 
police work in regulating trade practices and has found it necessary 
to take disciplinary action in very few instances. When such occas- 
ions arise, a hearing is held before the directors of the Exchange and 
the accused is represented by some member of the Exchange of his 
own choosing (Tr. 47). Patrons are entitled to make complaints 
before the Exchange. Often the Exchange is able to handle minor 
things dealing with practices in the alleys and pens on an informal 
basis. Witness Lisle, the market supervisor of the Packers and 
Stockyards Division of the Livestock Branch, testified that during his 
tenure of office at Sioux City extending over some twenty years he 
had found it necessary to forward only four or five complaints of a 
formal nature to Washington concerning the conduct of market 
agencies at Sioux City. In two of these cases the market agency ad- 
mitted the violation (Tr. 221-222), and in two other cases it was 
found that the market agency had violated the regulations of the 
Department. With reference to the trade practice work of the Ex- 
change, Mr. Lisle stated that it had been helpful in his work in ad- 
ministering the Packers and Stockyards Act. 

92. The Exchange also participates in planning and carrying for- 
ward an annual Baby Beef Show and Sale, an annual Barrow Show 


874838—50——_-5 








46 PACKERS AND STOCKYARDS ACT, 1921 9 A. D. 


and Sale, a 4-H Feeder Calf Sale, and an annual Swine Producers’ 
Day. It acts as a cosponsor for these events, shares in the expenses, 
and undertakes responsibility for the execution of the programs. It 
thereby seeks to promote the latest methods of feeding and handling 
livestock to the end that the future generation of livestock producers 
and feeders will be acquainted with the latest and most appropriate 
way of conducting operations. The Exchange also takes an active 
part in various livestock producer meetings all over the territory. 
These average between 75 and 100 annually. Usually these meetings 
are held for the benefit of producers and are sponsored by the pro- 
ducers themselves. The Exchange participates in them by invita- 
tion and attempts to furnish information that will be of value to the 
producers. 

93. Technically, the radio market news service is performed by the 
Sioux City Livestock News and Educational Foundation. Actually, 
the Exchange has spearheaded the performance of this service, and the 
stockyard company and all the market agencies contribute, on a pro- 
rata basis, to the financing of the radio program (Tr. 39 e¢ seq.). 
The major part of all market news service on the market is carried out 
by radio. The Sioux City market pioneered this particular type of 
radio market news. It began in February 1940. Through this med- 
ium the patrons of the market are kept fully aware of the market from 
day to day and are kept informed on the trends of the markets and 
of any conditions or circumstances which might arise to influence the 
over-all marketing picture. There are two periods of broadcast, a 
5-minute broadcast from 7 : 25 to 7: 30 a. m. and a second period from 
12:15 to 12:35 p.m. Actual broadcast of the program beginning at 
12:15 p. m. on April 27, 1948, appears in the record (Tr. 253 et seq.). 
This program is broadcast on radio stations WNAX and KTRI. The 
program gives authentic market information together with trends and 
news of interest to the livestock producers. During the 5-minute 
early morning broadcast, the estimated receipts of the various central 
public markets are given, together with a resumé of the receipts of the 
day before and of any late sales of the day before that might be of 
interest to listeners. During the forenoon, three men devote all their 
time to the preparation of the noon broadcast. They glean their in- 
formation first hand by making the rounds of the cattle, hog and sheep 
divisions. The radio reporter during the noon broadcast gives the 
number and kind of livestock sold, the name of the shipper, a de- 
scription of the physical characteristics of the livestock, and also the 
class and grade into which it might be fitted (Tr. 41-42). 

(a) There isa fundamental difference between the type of broadcast 
given by the market agencies and that conducted by the Government 
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Market News Service, which also appears in the record (Tr. 268).. 
This difference is based upon the fact that the description employed 
by the Market News Service is related to the various categories of 
dressed meat into which the livestock might be fitted, and the market 
news reporter does not make use of the names of particular individuals. 
On the other hand, the reporter for the market agencies has greater 
opportunity to describe the type of cattle sold in terms which the 
shippers understand (Tr. 349). Witness Hale, who performs the 
broadcast for the Market New Service, stressed this difference (Tr. 
348). He stated that, while he and witness Cunningham, who per- 
forms the broadcast for the market agencies, usually agree with each 
other in reporting market trends, Mr. Cunningham is able to give a 
much fuller description of the livestock sold (Tr. 350). All the 
patrons who testified stated, without exception, that they listen to 
the broadcast by the market agencies and that it is of a distinct. 
character and service to them. The use of the names of individual 
shippers enables the listener who is familiar with the patron and his 
livestock and who might have livestock of the same class and descrip- 
tion, to get an idea of what he may expect his own livestock to bring 
(Tr. 42). A central public market such as that at Sioux City sets 
the pace in livestock market price trends which are utilized by shippers 
in the area even when they do not ship to the Sioux City market (Tr. 
1302 e¢ seq.). 

(b) Witness Tincher, vice president and general manager of the 
Cowles Broadcasting Company, operator of Station WNAX, testified 
with respect to the coverage and publicity of this radio program of the 
market agencies (Tr. 193 et seqg.). He testified that the station over 
which the program is broadcast covers North and South Dakota, 
Minnesota, Iowa, Nebraska, Montana, and Wyoming, and several 
provinces in Canada. He said that the station also had coverage to 
some extent in Kansas, Missouri, Wisconsin, and Colorado, and that. 
the program has enormous popularity. 

94. The income and expenses of the Exchange.—The Exchange is 
not an ordinary business run for profit. Witness Cunningham, the 
Secretary-Traffic Manager of the Exchange, introduced into the record 
an analytical operating statement for the year ending April 2, 1948 
(Respondents’ Exhibit 19), illustrating this point. It shows the 
sources of the income and costs of running the Exchange for the period 
indicated. There are only four sources of direct revenue and the 
balance of the income necessary for the operation of the Exchange is. 
obtained by assessment on the members (Tr. 942). The assessment. 
made upon members is ten cents per car based on volume. Under 
arrangements in effect at the market, the Livestock Transit Insurance 





48 PACKERS AND STOCKYARDS ACT, 1921 9 A.D. 


Company turns over to the Exchange five percent of their monthly 
premiums. This is compensation to the market agencies for the work 
of the market agencies in making collections for the insurance 
company. The Exchange voted that these revenues should accrue to 
the account of the Exchange to offset operating costs. The amount 
of the reserve set up by the Exchange fluctuates from year to year 
depending upon the income and expenses of the Exchange (Tr. 945). 
Witness Cunningham testified as to the necessity and propriety of 
incurring the expenses indicated by Respondents’ Exhibit 19. 
III. Respondents’ Estimates of the Cost of Rendering the Service 

-Audit data 

95. Upon the conclusion of that portion of their case showing the 
character of their services, the respondents proceeded to offer evidence 
‘ concerning their costs of doing business. There were offered in evi- 
dence audits showing historical income and operating cost data of 
the firms doing business at the market. This audit material was 
submitted through J. W. Corbett. Witness Corbett is a graduate of 
Benjamin Franklin University, Washington, D.C. Formerly he was 
an accountant with the Packers and Stockyards Division, Livestock 
Branch, and has had considerable experience in auditing the records 
of market agencies at a number of central livestock markets. At the 
present time he is the auditor of the Sioux City Livestock Exchange. 

96. Respondents’ Exhibit 20 is a summary of the audit material 
contained in Respondents’ Exhibit 21-A—H (which is a detailed audit 
of six representative market agencies) showing the historical cost 
and income data of each of the six firms for the years 1940 to 1947, 
inclusive. The six market agencies thus audited were Carpenter, 
Hudson-Coe, Mid-West, Farmers Union, Long and Hansen, and 
Steele-Siman. Oral testimony was given by various witnesses in ex- 
planation of the exhibits. It was stated that the six firms whose 
operations were studied consisted of two large firms, two medium- 
sized firms, and two small firms, and that such firms were typical and 
representative of the commission firms at the market. Respondents’ 
Exhibit 20 shows that for six representative firms, the average profit 
per head for the three species has declined since the year 1940 despite 
an increase in volume for each species. In the case of selling hogs, 
comparing 1940 and 1946, there has been an increase in volume of 14.3 
percent, an increase in income of 11.4 percent, an increase in expenses 
of 23.7 percent, and a decline in average profit per head from $.0663 
in 1940 to $.0474 in 1946. In the case of cattle and calves, comparable 
figures are an increase in volume of 85.5 percent, an increase in income 
of 90.1 percent, an increase in expenses of 97.7 percent, and a decline 
in the average profit per head for selling cattle and calves from $.0462 
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in 1940 to $.0258 in 1946. With respect to selling sheep, the figures are a 
96.2 percent increase in volume, a 57 percent increase in income, a 96.5 
percent increase in expenses, and a net loss of $.0117 per head in 
1946 compared with an average profit per head in 1940 of $.0178. 

97. Respondents’ Exhibit 23 is a summary statement showing finan- 
cial and operating data of all market agencies operating at the market. 
Shown on Table 1 thereof, Lines 27 through 40, is a statement of 
operating income and expenses for all such agencies for the calendar 
year ending December 31, 1947, as follows: 

Income : All market agencies 
Selling commissions $1, 586, 756. 59 
Buying commissions 70, 226. 47 


Resale commissions. 23, 011. 16 
Other income (excluding interest income) —_-- 37, 651. 79 


Total income 1, 717, 646. 01 


Expenses: 
Employees’ salaries and bonuses 789, 610. 27 


Other expenses 


Total expenses 1, 318, 199. 07 


Net income from market agency operations___-_ 399, 446. 94 


Interest income 12, 379. 84 
Owners’ salaries and bonuses (134, 363. 14) 
Federal income taxes (7, 571. 15) 


Reported net income 


98. With respect to the item of $789,610.27 on the above table, cover- 
ing employees’ salaries and bonuses, there is set forth on Table 2 of 
the exhibit the salary range of such employees for the year 1947 as 
follows: 


Number of employees—full time 
Number of employees—part time 


Total number of employees 


Individual compensation : 
Under $1000 per annum (includes all part time em- 
ployees) 
$1,001 to $2,000 per annum 
$2,001 to $3,000 per annum 
$3,001 to $4,000 per annum 
$4,001 to $5,000 per annum 
$5,001 to $6,000 per annum 
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Individual compensation—Continued 
$6,001 to $7,000 per annum 
$7,001 to $8,000 per annum 
$8,001 to $9,000 per annum 


Respondents contend that upon the basis of such salaries employees in 
the industry are considerably underpaid. 

99. Respondents introduced Exhibit 30 for the purpose of showing 
the effect of projecting 1947 income and expenses into 1948. The ex- 
hibit gives appropriate consideration to the higher rates set forth in 
respondents’ proposed tariff, to increased expenses of operation, and 
to respondents’ anticipated decline in receipts of livestock for 1948, 
The basic figures shown in the exhibit are taken from Respondents’ 
Exhibits 23 and 28. 


Total all 
market agencies 


Income for year 1947 $1, 717, 646. 01 
Less estimated decrease due to decline in volume for 
the year 1948 


Estimated effect of applying proposed tariff—an in- 
crease in revenue of. 


Income reflecting estimated decrease in volume and 
proposed increase in commission charges under 
proposed tariff. 

Percent of increase in income in 1948 over 1947___-_ 


Actual expenses for year 1947 (exclusive of owners’ 
salaries) 
Salaries 
All other expenses 


Estimated increase in expense for the year 1948: 
Salaries (11.95 percent) 
All other expenses (10.88 percent) 


Total estimated expenses for 1948 
Percent of increaSe over 1947 
Net income available to owners in 1948 


Comparable actual income available to owners in 
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Respondents’ estimate of livestock receipts for 1948 

100. To arrive at the estimated income of $1,925,100.25 for 1948 as 
shown in the foregoing table, the respondents adjusted their 1947 in- 
come of $1,717,646.01 to reflect the effect of anticipated decreased 
marketings of livestock for 1948. Respondents estimate that there 
will be a decline in cattle marketings at the Sioux City stockyard of 
19 percent, a decline in hog marketings of 14.4 percent, and a decline 
in sheep marketings of 18 percent. Based on such estimates, respond- 
ents’ revenues would decline by $280,163.62. The estimates shown 
above relate to anticipated marketings of livestock at Sioux City and 
are based upon information contained in Respondents’ Exhibits 26, 
38, 48, 49 and 50, and the testimony of R. C. Ashby, J. W. Corbett and 
D. H. Cunningham. Witness Ashby is Professor of Livestock Mar- 
keting in the Department of Animal Husbandry and Agricultural 
Economics at the University of Illinois. Formerly, he was professor 
of livestock marketing at several other universities and at one time he 
was a district supervisor for the Packers and Stockyards Adminis- 
tration, U. S. Department of Agriculture. He testified at a hearing 
in 1946 with respect to estimated livestock receipts at the St. Louis 
National Stockyards, P&S Docket No. 1246. 

101. Respondents’ Exhibit 26 contains a publication entitled “Live- 
stock Market News”, issued January 21, 1948, by the U. S. Depart- 
ment of Agriculture. On page 64 thereof it is shown that the number 
of sheep and lambs on feed had declined approximately 18 percent 
on January 1, 1948, as compared with the year 1947 in the five-state 
area from which the Sioux City market normally receives its sheep 
and lambs. Another document in the exhibit is entitled “Pig Crop 
Report”, issued December 19, 1947, by the U. S. Department of Agri- 
culture. On page 4 thereof it is shown that the decline in sows 
farrowed would be approximately 14.4 percent for the same five-state 
area. The remaining document in the exhibit entitled “Cattle on 
Feed, January 1, 1948”, is also issued by the U. S. Department of 
Agriculture. This document shows that the average decline in vol- 
ume of cattle on feed on January 1, 1948, was 19 percent. 

102. There was introduced through witness Ashby Respondents’ 
Exhibit 38 dealing with the decline in the population of livestock in 
the Sioux City area as of January 1. From the exhibit, it is seen 
that for Iowa, Minnesota, Nebraska, and South Dakota, the livestock 
populations as of January 1, 1947, and January 1, 1948, respectively, 
were as follows: 


1947 1948 
Ci renee 15, 195, 000 14, 441, 000 
DINE ik icviea mans iinseacosnss a tacenagreaiiatieatan 18, 296, 000 17, 056, 000 


I wisn rca gsinlaranentiieeeaisioniae 4, 454, 000 3, 974, 000 
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Witness Ashby testified that a decline in marketings of livestock could 
be expected for the succeeding 12 months or possibly longer. 

103. Respondents’ Exhibit 48 is a release of the U. S. Department of 
Agriculture entitled “Cattle on Feed”, dated April 1, 1948. The 
document contains an estimate of the number of cattle on feed as of 
April 1, 1948, in the 11 corn belt states compared to the number on 
April 1 of the previous year. The decline of cattle on feed 
was estimated to be 25 percent. Exhibits 49 and 50 were offered 
by respondents for the purpose of rebutting certain testimony offered 
by the Branch concerning the relation of cattle on feed to total mar- 
ketings. The Branch’s witness had offered testimony to show that 
Respondents’ Exhibit 26, which indicated a decline of 19 percent as of 
January 1, 1948, in the volume of cattle on feed in the area, should not 
be taken as an indication of the decline in marketings from the area 
because the total number of feed cattle marketed from the area is 
probably not more than 25 percent (he later revised this to 10 percent) 
of the total marketings and that more consideration should be given 
to the total livestock population figures than to cattle on feed figures. 
Respondents’ Exhibit 49 shows the percentage of fed cattle sold by 
four commission firms in the first four months of 1948. The pertinent 
parts of the exhibit disclose the following information: 


Firm Month Fed cattle sold | All cattle sold 


10, 355 
6, 338 
3, 355 
6, 767 

26, 819 


Witness Cunningham testified that the sales of fed cattle by the above 
firms, amounting to 77.29 percent of all cattle sold, were representative 
of the market as a whole. He also testified that for the second four 
months of the year the number of fed cattle sold would constitute 
about 70 percent of the total number of cattle sold, and that for the 
last four months of the year about 35 percent of the cattle sold at 
Sioux City would be fed cattle. Respondents’ Exhibit 50 shows the 
proportion of the salable receipts of cattle and calves at the Sioux 
City market during the first four months of specified years to the 
total number of receipts for such years, as follows: 
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Salable receipts of cattle and calves 


Number of Number of Percentage of 
bead first 4 bead for full | first 4 months 
months year to full year 


326, 755 . 

383, 009 , 

428, 992 . 426, 
459, 100 , 87 
491, 128 

FEF SE bieiecscncnaae 


SERSER 
BBSSI2 


104. Upon the basis of the above figures, respondents contend that 
the number of fed cattle marketed at Sioux City is considerably in 
excess of 10 percent; that, in fact, it exceeds 35 or 40 percent of the 
total cattle marketed at Sioux City. Respondents also contend that, 
in determining whether an anticipated 19 percent decline in cattle 
marketings at Sioux City is correct, consideration should be given to 
the actual experience of the market and the personal knowledge which 
the respondents have of conditions affecting the market rather than 
to base estimates exclusively on livestock populations in the supply 
area. 

105. With respect to hogs, respondents contend that their estimate 
of a 14.4 percent decline should be accepted since it is respondents’ 
estimate of the marketings to take place at Sioux City, which the 
Government did not refute. There is no disagreement between the 
parties as to an estimated decline of 18 percent in sheep marketings 
at Sioux City for 1948. As stated above, respondents estimate that 
their revenue will decline $280,163.62 in 1948 because of the antici- 
pated decline in livestock marketings. 

106. Respondents prepared and offered in evidence Exhibit 27. 
This exhibit shows the effect of applying respondents’ proposed tariff 
for a representative period based on the experience of five firms 
handling all species of livestock. The anticipated percentage of in- 
crease in income, as shown by the exhibit, is as follows: 

Percent 
Cattle sales 36.132 Cattle resales 
Hog sales 31.784 Hog resales 
Sheep sales 18.780 Sheep resales 
The percentages were applied to the 1947 income after volume adjust- 
ment, and the results were combined, giving $487,617.86 as the addi- 
tional amount to be expected from the application of the proposed 
rates (Tr. 1063). Respondents applied the headage rates provided 
in their proposed tariff to estimate the income figure for the year 
1948. 
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107. The estimated increases in expenses for 1948 listed above in 
paragraph 99, namely, an increase of $94,358.43 in salaries (other 
than owners’ salaries) and an increase of $57,510.46 in “all other ex- 
penses” were derived from Respondents’ Exhibit 28 estimating in- 
creases in expenses for the 12 firms stipulated as representative. 
Respondents’ Exhibit 29 contains a signed statement by each of the 
owners showing in detail the particular expenses which would be in- 
creased or decreased in 1948. Respondents state that the increases 
are reasonably and prudently incurred. 

108. Respondents offered Exhibit 42, which is described as a sum- 
mary of evidence on compensation due respondents for personal 
services, as adjusted for 1948 to give effect to the proposed tariff. 
This exhibit is as follows: 

Estimated income under proposed tariff for 1948 $1, 925, 100. 00 
Estimated expenses under proposed tariff for 1948___ $1, 470, 068 


Deduct—- 
Premiums on owners’ life insurance included 


Iowa personal income tax included above 
Add— 
Estimated rate study expenses per annum 


1, 480, 815. 00 


Total compensation to market agency owners 
Minimum return on capital invested and employed in business at 
10% (Exhibit 40, Table 2) 


Amount available for owners’ salaries 
Number of market agency owners (Exhibit 43, Table 1) 
Amount available per owner per annum 

109. With reference to the foregoing table, it is noted that respond- 
ents eliminated from operating expenses an item of $3,678 represent- 
ing premiums paid on owners’ life insurance and $575 paid to the 
State of Iowa for personal income tax. They added an item of 
$15,000 representing the estimated cost of performing certain studies 
for rate purposes and for amortizing the expenses of this rate pro- 
ceeding. It was estimated that with respect to the latter item, the 
cost would include two employees at a total of $9,000 per annum to 
perform rate work studies and $6,000 per annum to cover the amortiza- 
tion of the cost of the rate case. In this connection, it was stated that 
it is well established in regulatory procedure and by law that a proper 
allowance should be made for legal and other expenses incident to rate 
proceedings. 
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Respondents’ evidence on owners’ compensation and capital charges 

110. Respondents’ estimate of the amount available for owners’ com- 
pensation under its proposed rates, as seen above, is $343,204, or $7,241 
per annum for each of the 47.4 owners. In justification of the reason- 
ableness of this result, witness Spacek, testifying about Respondents’ 
Exhibit 43, said that owners’ compensation or salaries averaging 
$10,000 for each owner, or $474,000 in all, would be fair. He said that 
the 1931 order afforded a basis for measuring the value of owners’ 
salaries. He stated that the order allowed no amount for administra- 
tion, but allowed a salary of $5,000 a year for a cattle salesman and 
$4,000 a year for a hog salesman. The witness then weighted such 
salaries according to the number of owners in 1947, and arrived at a 
weighted average of $4,839 per owner. The witness then multiplied 
this figure by 221 percent and 220 percent, based upon the increased 
hourly wage in packing plants and manufacturing establishments, 
respectively. This resulted in a wage of $10,742 and $10,694. 

111. With reference to the item of $101,081, “Minimum return on 
capital invested and employed in business at 10%,” the origin of the 


figure is shown in Exhibit 40, Table 2, as follows: 
Total 25 agencies 
Invested capital in market agency business—per Exhibit 23, Table 1, 
PO aca ce cng itis i tats nas, ic cee ga eed $303, 313. 29 
Bonds furnished to conduct operations—in case of failure personal 
assets are assessable therefor—Exhibit 23, Table 1, Lines 10a, 11, 
consisting of bonds issued for the protection of shippers’ proceeds, 
$1,294,000, and bonds issued to protect stockyard company for 


Harman’ of ity Charmed, GIAO irik. ccc eicictecitteen 1, 415, 000. 00 
Total capital invested or employed—without giving effect to 

increase in value since date of acquisition--___.___________ 1, 718, 313. 29 

Return on above capital at basic 10% rate: SS 

oC SE an a ee ee SE ee 30, 331. 00 

Nay oem UNS OE i scsi cna 70, 750. 00 

a a nee er Se 101, 081. 00 


112. With respect to the item of $303,313.29 shown on the foregoing 
table, the following is an itemization of the amount (see Exhibit 23, 


Table 1, lines 13-20) : 


OI pak iti ca a ae od caesarean anche aareiapea acta ehagutabiada $283, 020. 36 
DCO TROON CII sii cscs apiece ag 78, 616. 77 
CORE COE ROE scsi tciemimitinmmnneiemanienes 15, 921. 93 
Equipment (including autos) .------------__-------- 136, 896. 94 
POOTOCIRRIAL SEROE VES nn scotia ease cnn (62, 291. 94) 
Micha Merete |... nso ten 84, 074. 86 
Aa Coe cs cteigdaiscmesinossice iceinpcaninmisiia tities —- (232, 926. 31) 


TI ecm sce ninglas encareivatinnicaeeeuet-cedacamnaiieay 303, 313. 29 
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Respondents contend that this sum represents capital invested in the 
market agency business. Respondents’ accountant, in explaining, 
seriatum, the break down of the item stated: The item of “Cash” repre- 
sents the general bank accounts of the commission firms, which contain 
the cash that they have on hand to conduct their businesses; the item 
of “Accounts receivable” represents amounts due from purchasers of 
livestock ; the item of “Other current assets” represents inventories of 
feed and supplies ; the item of “Equipment” represents the cost of autos 
and office equipment; the item of “Depreciation reserve” is the reserve 
account for office equipment; the item of “Exchange memberships” 
represents the value of memberships in the Sioux City Livestock Ex- 
change; and the item of “Current liabilities” represents current liabili- 
ties for yardage, feed, stationery, etc. Respondents deducted the items 
of “Depreciation reserve” and “Current liabilities” in order to arrive at 
$303,313.29, the operating assets of the commission firms. 

113. With respect to the item of $1,415,000 representing the face 
value of the bonds required of Respondents by the Department under 
the regulations issued pursuant to the Packers and Stockyards Act, 
Respondents say that this is a capital cost of the business on which 
they are entitled to a fair return. Leonard Spacek, a witness for the 
Respondents, testified with respect to the capital charges of the Re- 
spondents and also the rate of return thereon. Witness Spacek is 
the managing partner in the firm of Arthur Anderson & Co., ac- 
countants and auditors, Chicago, Illinois. He has had wide training 
and experience in auditing and in general rate work. His firm renders 
auditing and consulting services to all kinds and types of businesses, 
including the field of utilities. The witness himself testified in 1946 
in the St. Louis National Stockyards case, P. & S. Docket No. 1246. 
Witness Spacek testified that the total amount of such bonds actually 
represents capital employed in the business and has an equal risk 
value with that of other operating assets employed in the business, 
such as cash, office equipment and supplies; that the procuring of 
such bonds is a condition precedent to engaging in business; and that 
the amount of the bonds is the equivalent of cash insofar as the Re- 
spondent firms are concerned, in view of the circumstances under 
which the bonds are required to be furnished. Additional evidence 
on this point introduced through witnesses Spacek and Epperson may 
be summarized as follows: The furnishing of a surety bond insofar 
as liability is concerned means only that the Respondents secure the 
bonding company as a co-obligor, the Respondents being principals 
on the bond; that the Respondent firms are under obligation to save 
the bonding company from any ultimate liability in the event the 
bonding company is ever forced to pay anything in the first instance 
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under the bond; that the giving of the bond therefore in no way 
relieves the Respondent firms and the owners thereof from the neces- 
sity of risking the full amount of the bond; that evidence of the im- 
portance of the bond as a capital item derives from the fact that the 
Department requires only the best type of collateral to be deposited 
with it in the event a surety bond is not posted; and that the Depart- 
ment, in an instance adverted to by one of Respondents’ witnesses, 
accepted the face value of Government bonds in lieu of a surety bond, 
but with respect to certain municipal bonds, accepted them at only 
50% of their face value. With respect to the occasions on which Re- 
spondents may have become liable on their bonds, the Respondents 
contend that the frequency of which they have become liable on such 
bonds goes only to the degree of risk incurred, not to whether a risk 
is incurred. 


Respondents’ evidence on rate of return 

114. The Respondents offered testimony and exhibits through wit- 
ness Spacek with respect to the rate of return which should be al- 
lowed on capital. It was the witness’ opinion that the rate of return 
should in no event be less than 10%, but that actually it should be 
15%. (T. 1484, 1485) One of the exhibits offered in evidence in sup- 
port of the opinion thus reached was Respondeuts’ Exhibit 40, Table 
1. This exhibit contains a list of the earnings per share being presently 
earned on common stocks of various kinds of public utilities, and 
renders work information for the four large meat packing companies. 
Expressed in terms of percentages of the market prices of the stocks, 
the earnings ranged from 6.4 percent in the case of 10 water companies 
to 30.3 percent in the case of the four large meat packers. 

115. The witness stated that few, if any, of the corporations listed in 
his exhibit operated a business similar to the business conducted by 
the Respondent market agencies, but that of the companies listed the 
meat-packing companies have risks generally comparable to those of 
the market agency business. This being so, he stated that the experi- 
ence of such companies in attracting capital for investment purposes 
would thus fix the upper limit of the cost of capital for the market 
agencies, namely 30.3%, assuming that they were to seek capital by 
issuing stocks. To fix the lower limit of the cost of capital, he made a 
comparison of the returns of the other companies listed in the exhibit, 
which offered relatively safe and conservative investments. As shown 
by the exhibit, he stated that the lower limit of capital costs for such 
companies would be approximately 10%. Respondents contend that 
the witness’ approach in establishing the upper and lower limits of a 
zone within which the rate of return should be fixed “is an objective 
approach to the problem as contrasted with the subjective speculations 
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of many experts in this field whose conclusions on rate of return are 
usually plucked out of the air.” Witness Spacek stated that a 15% 
rate of return for the market agencies would be comparable to the 
rate of return of 6 to 614% generally allowed for some utilities and 
that a return of 10% for the market agencies would be the equivalent 
of a rate of return of 4% or 5% in the case of other utilities. He 
pointed out that the normal public utility has a tremendous plant in- 
vestment, and that there are two types of capital available for secur- 
ing such investment. One of these is borrowed capital which is usually 
available at 3% per anuum. The other type of capital available for 
the usual public utility is equity capital (sometimes called proprietor- 
ship capital or entrepreneur capital). The witness testified that the 
actual cost of equity capital is substantially in excess of borrowed 
capital. The average cost for the two types of capital is usually about 
6 or 614%. Since the Respondent market agencies have nothing in 
their financial set up similar to borrowed capital, but only capital 
furnished by the owners, which is akin to equity capital, the only valid 
comparison to make is the cost of equity capital to the market agencies 
and the cost of equity capital to utilities in general. Accordingly, the 
Respondents would have to be allowed a rate of return on the capital 
invested and employed in their business of approximately 15% in 
order to place them in a position comparable to the usual public utility, 
which is usually allowed a rate of return of 6 or 614%. Respondents 
also contend that the legal rate of interest in the community or State, 
or the prevailing rate of interest in the locality for secured loans on 
business or residential properties, or the current yield on Government 
or high grade utility or corporation bonds afford little or no help in 
arriving at a fair return for Respondents. Respondents contend that 
the yields demanded by investors and the earnings-price ratios of 
common stocks with respect to companies having risk characteristics 
similar to those of the market agencies will be important, as will be 
evidence of trends in the money market, in arriving at a fair rate of re- 
turn for Respondents herein. 


Respondents’ evidence on value of services 

116. Respondents state that if the revenues produced by their pro- 
posed rates are lower than the value of the services which they render, 
it must be found that Respondents have sustained the burden of show- 
ing the reasonableness of such rates. The evidence submitted by Re- 
spondents as to the value of their services consisted of testimony given 
by the operators and owners of large, middle-sized, and small farms and 
ranches. Oral and documentary evidence was also offered to show the 
monetary value of Respondents’ services by comparing returns avail- 
able to their competitors rendering similar services at various auction 
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markets in the Sioux City trade territory. Eleven patrons of the Sioux 
City market testified that they considered Respondents’ services to be 
well worth the charges made for them and that, if necessary, they would 
be willing to pay more than they are presently paying for the continua- 
tion of or improvement of such services. Some of such witnesses testi- 
fied that Respondents’ services were adequate and were of exceptionally 
good quality; that they would be willing to pay any charges for good 
service as long as the charges were reasonable; that the night yard 
service and radio program furnished by Respondents were very valu- 
able; and that the work of the Respondents in sorting livestock on the 
teed lots was of great financial benefit to them. These witnesses also 
expressed concern over the possibility that the quality of the services 
now being rendered may be impaired unless the market agencies are 
able to obtain good replacement personnel. They testified also that 
they rely on the commission firms to perform the service of buying and 
selling livestock for them, inasmuch as they do not feel competent to do 
so themselves. It was their opinion that the appraisal work done by 
the market agencies enabled shippers to receive good prices for their 
livestock, contributed to the integrity of the market, and that the cost 
thereof should be distributed among the other costs insofar as rates 
were concerned. 

117. Through witness Ashby, the Respondents offered in evidence 
Exhibits 35 and 36. In Exhibit 35 is shown a comparison of the com- 
mission charges and total marketing charges at the Sioux City Market 
with those at livestock auction markets. In making the comparison, 
the witness used 20 Federally-supervised auction markets in Iowa, 
Nebraska, South Dakota, and Montana, and 18 non-Federally super- 
vised auction markets in the same general territory. For purposes of 
comparison, the witness used the currently effective tariff governing 
the rates and charges of the Respondent commission firms and, to the 
extent that stockyard charges were utilized in making the comparisons 
of total marketing charges, the Sioux City Stock Yard tariff presently 
in effect was used. With respect to the rates and charges in effect at 
the auction markets used in the study, the witness testified that he used 
the tariffs currently applicable. Respondents’ Exhibit 36 contains 
charts or graphs numbered to correspond to each one of the tables shown 
in Exhibit 35. They represent, in graphic form, the same information 
as that contained in the tables in Exhibit 35. The conclusion which 
the witness drew from the two exhibits, insofar as the monetary worth 
of the value of the services is concerned is that the great majority of 
the auction markets studied are getting a much higher return for their 
services than the market agencies at Sioux City. 
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118. Table 1 of Exhibit 35 dealing with the comparative commission 
charges on specified lots of livestock at Sioux City and at eight Fed- 
erally-supervised auction markets and the corresponding Table 1—A, 
show that the low auction market ranges from 44.1% of Sioux City 
commission charges to 127.3% of Sioux City commission charges. 
Commission charges at the high auction range from 233.3% of the 
Sioux City commission charges to 844% of the Sioux City commis- 
sion charges. The average of the four low auction markets range 
from 114% of Sioux City commission charges to 176% of the Sioux 
City commission charges. The average of the four high auction mar- 
kets ranges from 198.8% of Sioux City commission charges to 345.5% 
of the Sioux City cummission charges. The average of the eight 
auctions included in the study of Tables 1 and 1-A range from 133.6% 
of Sioux City commission charges to 234% of the Sioux City commis- 
sion charges. Chart 1 of Exhibit 36 shows the foregoing information 
in graphic form. 

119. Table 2 and Table 2-A, dealing with cattle, show that the 
average of the four low auction markets ranges from 95% to 114.8% 
of the Sioux City commission charges; that the average of the four 
high auctions ranges from 208.2% to 245.8% of Sioux City com- 
mission charges; and that the average of the nine auctions included in 
the study ranges from 155.5% to 174.1% of Sioux City commission 
charges. Chart 2 of Exhibit 36 shows the above information in 
graphic form. 

120. Tables 3, 4, and 5 of Exhibit 35, relating to calves, hogs, and 
sheep, respectively, show Sioux City charges to be well below the 
charges of the Federally-supervised auction markets studied. 

121. In a general way, the remaining tables and charts in Exhibits 
35 and 36 disclose similar disparities regarding Sioux City commis- 
sion charges compared with commission charges of non-Federally 
supervised auction markets. Similar disparities were shown to exist 
with respect to total marketing expenses at Sioux City and at Fed- 
erally-supervised and non-Federally supervised auction markets. 

122. The Respondents contend that the foregoing evidence demon- 
strates conclusively that, when compared to the charges received by 
competitive markets performing the same or similar service in the 
Sioux City area, the commission charges at Sioux City (as well as the 
total marketing charges, for that matter), are, on the whole, consid- 
erably below the average of the commission charges realized by the 
other markets in the Sioux City area. Respondents also point out 
that, for the most part, the Sioux City tariff used in making the fore- 
going comparisons was the tariff in effect at the time of the hearing 
and that therefore the amounts received by the respondents for their 
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services under that tariff are much below the full monetary worth of 
their services. 


IV. Basic Issues as to Rate-Making Methods To Be Followed 


123. As can be seen from the foregoing description of respondents’ 
evidence, their position is that the rates to be prescribed should reflect 
the cost of rendering the service, that is (1) operating costs which 
include actual expenses, adjusted for deficiency costs and price level 
changes, as determined by the respective managements which must be 
regarded as reasonable in the absence of evidence of waste or impru- 
dence, (2) capital charges and costs including allowances (a) for the 
use of invested capital, (b) for the risk incurred and (c) to attract 
additional capital to the business, and (3) net compensation to the 
owners for their personal services. Respondents anticipate prospec- 
tive income under the rates they propose, they show that the proposed 
rates are within the value of service and will reflect the “cost of ren- 
dering the service” and they say that they have sustained the burden 
of showing that their proposed rates are just, reasonable and 
nondiscriminatory. 

124, Respondents’ methods consist of the selection of a schedule of 
rates which will return to respondents as a group sufficient revenue to 
meet their aggregate cost of rendering the service as described above. 
On the other hand, the Livestock Branch proposed and the examiner 
adopted the methods followed in prior market-agency rate-making 
proceedings under the act. The operating expenses of the market 
agencies are divided into a number of categories. The actual unit cost 
of each of the firms, or a representative number, for each category is 
ascertained for each species. From an examination of these actual 
unit costs in the light of the operating conditions of the firms, a 
“reasonable” unit cost is determined, 

125. Respondents vigorously and repeatedly criticize the “unit cost” 
approach. They claim that actual costs of respondents not shown to 
be wasteful or extravagant are disregarded contrary to law, citing 
numerous judicial decisions, and they object to the subjective judgment 
involved in determining a “reasonable” unit cost from the actual unit 
costs experienced by the individual respondents. They claim that their 
methods are simpler and fairer. 

126. Itis perhaps true that respondents’ recommended methods are 
simpler. Perhaps too, respondents’ methods might be the ones to 
follow if this were a proceeding only to consider increased costs of 
operation over those considered in the fixing of the existing rates. 
But this proceeding is one which goes exhaustively into all the elements 
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that go to make up the rates including such questions as invested cap- 
ital, rate of return, methods to be followed, etc. There is evidence of 
actual unit costs of representative firms in the record. The unit cost 
methods heretofore used by the Secretary should not be discarded 
unless substitutes offer superior advantages from the standpoint of 
rate-making principle. 

127. Unlike the situations in the numerous cases cited by respond- 
ents, there is the necessity here of fixing one rate schedule for a group 
of individual firms rather than a schedule for a single utility. The 
operating conditions of the firms vary widely. Under respondents’ 
methods, actual costs incurred by all are covered into the rates but 
since the rates must be uniform as to all, the rate for an individual firm 
is not based upon the actual costs of that individual firm but upon 
the average costs of the group. Therefore, respondents’ methods are 
subject in some degree to the same criticism respondents make of the 
unit cost method, namely, actual costs are to some extent disregarded 
insofar as the individual firms are concerned. We should observe too 
that respondents’ position seems to be that any expenses of a commis- 
sion firm not testified to as wasteful or extravagant for that firm are 
“reasonable” costs which must be allowed. This does not necessarily 
follow in rate-making for a group. The unit cost analyses show some 
wide variations in costs for the same type of expenses. We do not 
believe it legally compulsory or preferable from the standpoint of 
principle that the costs of the least efficient of the firms be averaged 
automatically into the rate structure. The unit cost approach con- 
structs rates upon the basis of an examination of actual unit costs ex- 
perienced by the several firms in connection with each species and in 
the light of the operating conditions of the firms. The construction 
of rates in this manner is more likely to result in rates “reasonable” 
to the patrons and the firms than rates selected to return in the aggre- 
gate revenues considered necessary to return the aggregate cost of 
rendering the service. 

128. Consequently, we think we ought to follow the principles out- 
lined in the 1931 order, namely, the unit cost methods. Before pro- 
ceeding to do so, however, we shall first consider the questions of cap- 
ital, capital costs and the volume of business to be considered in arriv- 
ing at a rate schedule. 


V. Capital, Capital Costs, and Volume of Business 


Market agency bonds 

129. There are set forth in Paragraph 113 hereof the reasons as- 
signed by respondents for regarding the face amount of market agency 
bonds as capital on which a reasonable return should be allowed. 





© 


~pmnanheth @e @8689 6 2 ao 8 & oe 











9A.D. MARKET AGENCIES AT SIOUX CITY STOCK YARDS 63 


The procedure of obtaining a bond is that the agency selects a bond- 
ing company and makes application to it for a bond in the amount 
desired. The bonding company in turn requires a financial state- 
ment of the firm. If the assets are of sufficient amount to issue the 
bond, then that ends the procedure of application to get the bond. 
If the statement as shown is not of enough financial worth in itself to 
warrant the issuing of this bond, the personal surety of one or more 
of the members of the firm is required (T. 1634). The weakness of the 
position of the agencies is apparent from this. In the case of a re- 
spondent co-partnership which had sufficient assets to obtain a bond, 
these assets would be included by accountants in the capital on which 
a return would be allowed. In this connection respondents claim 
that $303,313.29, representing market agency assets, should be con- 
sidered as invested capital. The respondents’ accountant, in addition 
to the $303,313.29, included an amount equal to the face of the bonds 
and on the sum of the two he actually computed a return. If this pro- 
cedure were followed, the rate payer would be paying a return on the 
capital actually in the business and on the face amount of bonds 
obtainable because the capital was in the business. This would be 
duplication. 

130. If, however, the financial condition of the firm itself is such 
that a bond cannot be obtained, one or more of the owners are required 
by bonding companies to submit reports setting out their individual 
financial positions and to become personal sureties on the bond (T. 
1634). If a partner owns a farm, for instance, or urban property, 
which makes him financially responsible to the extent of the amount 
of the bond, a bond is issued forthwith. The position of the agencies 
is that these properties which they continue to use and enjoy apart 
from the market agency business then becomes devoted to the conduct 
of the market agency business and should be considered capital on 
which a return should be allowed. This position is untenable. An 
individual who goes into any business of any kind incurs the risk that 
his personal assets, to the extent permitted by law, may be taken to 
satisfy his creditors. The personal property of the market agency 
owners may also be taken to the extent permitted by law by the con- 
signor if there is no bond, by the bonding company to the extent of 
the bond if there is one, and by the consignor for the obligations in 
excess of the bond. The personally-owned property of the owners of a 
market agency may be taken for their default but it is no more devoted 
to the commission business when there is a bond than when there is not. 
Securities, even when deposited as collateral, in lieu of a surety bond, 
continue to earn their own return and are subject to the same liability 
as the personally owned real estate of the market agency owner. 
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131. Another reason why the amount of the bonds should not be 
included in capital is that the bonding of the agency is to give con- 
signors assurance of the receipt of net proceeds and in event of 
default by the consignee market agency a convenient and expeditious 
method of recovery. The ultimate liability of an owner of a market 
agency is not affected by the fact that he has obtained a bond. If 
respondents’ ultimate liability is not affected by the fact that they 
have obtained a surety bond, it would appear that respondents could 
become liable for a sum representing the total amount of shippers’ 
proceeds in their custody which sum would be in excess of the $1,- 
415,000 bond coverage. On such a basis of liability respondents’ 
so-called capital would approach the value of the entire plant and 
equipment of the Sioux City Stock Yards, which property is devoted 
daily to the rendition of stockyard service. Actually, experience has 
shown that during the past 20 years the market agencies at Sioux City 
have suffered little, if any, liability on account of these bonds. The 
face amounts of the bonds do not represent capital invested in the 
business and subject to the usual business risks incurred in business 
generally. Accordingly, it is concluded that the amount of these 
market agency bonds is not capital upon which a return should be 
allowed. 

Working capital requirements 

132. In Paragraph 112, supra, there is set forth a list of the items, 
amounting to $303,313.29, which respondents contend constitute capi- 
tal actually used in the market agency business. On this amount they 
say they should realize a reasonable return. The explanation given 
for including the sum of $303,313.29 as capital for rate purposes is 
not convincing. Respondents contend, for example, that the sum of 
$283,020.36, representing cash on deposit in banks, is needed to con- 
duct their businesses. The fact of the matter is that the respondents 
are engaged in rendering services for others for which they are paid 
in cash. They collect their commissions daily, which assures a con- 
tinuous inflow of cash. They periodically pay their employees whose 
wages constitute a major item of expense. Respondents, therefore, 
are paid by their consignors for the work done by their employees 
before they pay their employees for the work they do for consignors. 
With respect to the item of $78,616.77 covering accounts receivable, 
no sound reason is shown why a business, which is primarily of a cash 
nature, should be allowed a return on such an item. With respect to 
the items of “Other current assets”, “Equipment”, and “Depreciation 
reserve” shown in Paragraph 112, such items will be discussed, infra 
(see Par. 215). 
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Exchange memberships 

133. We have given a general description above of the activities 
of the Exchange. While some of its programs are of primary benefit 
to patrons, some tend to benefit primarily the members of the Ex- 
change. Some of the $84,074.86 represents memberships for em- 
ployees of respondents. While we do not wish to limit the amount 
considered as capital for rate-making purposes to $1,500 per firm as 
recommended by the Branch and the examiner, we do not believe the 
entire $84,074 should be considered for these purposes in view of the 
factors mentioned. Accordingly, we have allowed $2,400 per firm 
as described in Paragraph 217 hereinafter, thus allowing in effect 
approximately $60,000. 


Return on capital 

134. In paragraphs 114 and 115, above, there are set forth the 
reasons why respondents contend that they should be allowed a return 
of 10 percent on all capital invested or otherwise required to be used 
in the market agency business. The Government offered testimony 
on the subject of rate return through Dr. Howard D. Dozier, an econ- 
omist in the Livestock Branch, Production and Marketing Adminis- 
tration. Dr. Dozier has written extensively for various periodicals 
on the subject of financial investments and has testified on the subject 
of rate of return in practically all rate proceedings that have arisen 
under the Packers and Stockyards Act since its enactment in 1921. 

135. For the most part, the owners of the market agencies have 
their own capital invested in their businesses and, consequently, do 
not have to borrow and pay interest. The interest rate which the 
agencies would actually have to pay on borrowed capital is therefore 
not ascertainable from their experience. The Government witness 
stated that, in his opinion, the Secretary would act fairly if he allowed 
a return of 6 to 614 percent on the capital investments of all the market 
agencies. He stated that he thought this rate of return was as high 
as one could expect on a conservative investment in the Sioux City 
territory. In giving his opinion as to rate of return, the witness stated 
that he had not given effect to the risk of a possible decline in the 
volume of livestock received by the agencies for the reason that con- 
sideration of that factor had already been given effect in that such 
computations as had been made by the Government up to the time 
that he testified had been made on the assumption that the volume in 
1948 would be less than it was in 1947. He pointed out that to in- 
crease the rate of return on capital to give effect to the risk of a decline 
in volume and then to give further effect to that decline by using 
volume figures considerably less than actual 1947 receipts in arriving 
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at a schedule of rates for the future would be to give effect to the same 
risk twice. 

136. There was introduced through the witness Government Exhibit 
18. In explaining the exhibit, the witness stated that it was designed 
to show the relative interest obtainable on various types of investments 
over a period of time since 1927, to show the trend of returns and the 
decline in the rates of interest. The yields shown on the exhibit are 
those realized on high-grade securities. The witness stated that none 
of the corporations listed on the exhibit was comparable to the business 
of the respondents and that the exhibit was not designed to indicate 
any particular rate of return. The exhibit was also designed to afford 
a means of ascertaining the precise yields which various securities 
allowed for each of the years studied. The data is for the years 1927 
to 1947, inclusive. The exhibit shows that for the year 1947 the yields 
of 25 issues of public utility common stocks ranged from below 414 
percent to above 7 percent, with 18 of the issues having yields from 
414 to7 percent. For the same year the yields on 103 issues of indus- 
trial common stocks ranged from below 4.5 percent to above 7 percent, 
with 56 issues having yields from 4.51 percent to 7 percent. The ex- 
hibit also shows that the yields on preferred stocks and on bonds of 
public utility and industrial corporations were considerably lower 
than the yields on common stocks. 

137. The witness stated that he tested his opinion that the use of a 
6 to 614 percent return as a rate factor was reasonable by comparing 
this return with interest rates prevalent in the Sioux City territory, 
particularly those at which cattle loans were being made at the time 
of the hearing. He stated that he investigated the rates being charged 
on cattle loans at a number of the large central markets and at Sioux 
City. The evidence in this case shows that one of the partners in one 
of the respondent firms is connected also with a bank which makes 
loans to cattle feeders to the amount of about half a million dollars a 
year. When his bank takes a chattel mortgage on the cattle purchased 
with funds loaned by the bank, the interest rate charged is 5 percent 
per annum. If, however, the loan is secured by a good listed security 
instead of by a chattel mortgage, the rate charged by the bank is 4 
percent per annum. If the loan is secured by Government bonds the 
rate of interest charged is 214 or 3 percent. This bank also makes 
loans on urban real estate and on farms. The rate of interest on loans 
of this type is 4 percent. The Sioux City Feeder Corporation is a 
corporation whose stock is jointly owned by some of the respondent 
firms. The rate of interest charged on livestock loans made by this 
corporation is 414 percent (T. 643). Loans of this type made by 
country bankers may be from 1 to 3 percent higher than the 4 percent 
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charged by this corporation. Based upon the yields of securities as 
disclosed by Exhibit 18 and upon the interest rates charged by various 
lending agencies at the Sioux City market and at other central markets, 
the witness concluded that a reasonable rate of return for the market 
agencies would be from 6 to 614 percent. 

138. Witness Spacek stated that the commission business was not 
comparable to any of the businesses listed in his exhibit, except that 
possibly the commission business was similar in some respects to the 
meat packing industry. Witness Dozier stated that the commission 
business was not similar to any business listed in his exhibit, but that 
the commission business was comparable to some extent to the agencies 
which made loans on cattle. It appears, however, that there are few 
corresponding risks as between the commission business and the meat 
packing industry, inasmuch as the latter has tremendous investments in 
plant and equipment, has huge inventories of meats, and obtains its 
livestock requirements by direct purchases as well as from purchases 
made at auctions and the central markets. The commission business 
at the stockyards is more comparable to the business of a stockyard 
company in that the prosperity of each is materially and directly 
affected by fluctuations in the volume of livestock handled, and each 
business requires comparatively little working capital. The only 
point of dissimilarity is that the stockyard company has a large in- 
vestment in plant and equipment whereas the market agencies have 
little capital invested in plant and equipment. The rate of return 
allowed by the Secretary in connection with proceedings involving the 
rates and charges of stockyards has seldom exceeded 7 percent. In 
comparing the cost of obtaining capital for the conventional public 
utilities (such as those listed on Spacek’s exhibit) with the cost of 
obtaining capital for the market agencies (assuming that the market 
agencies would attempt to obtain capital in that manner), it is essen- 
tial that the total costs of all kinds of capital be compared, including 
borrowed, or secured capital. Witness Spacek did not do this. In 
his exhibit he set forth the returns on equity capital for various types 
of utilities but did not show the yields of bonds issued by such utilities, 
which yields are invariably much lower than the yields on stocks. The 
witness’ conclusions as to rate of return for the market agencies are 
therefore based exclusively upon the returns realized on equity stocks 
of various classes of public utilities ranging from 10 to 30 percent. 
Respondents in their brief point out, with some merit, that it would 
not be fair to arrive at a rate of return based almost entirely upon local 
interest rates, such as rates on cattle loans. Also, as both witnesses 
stated, the commission business is not as safe an enterprise from a risk 
standpoint as the so-called “blue chip” companies listed on the exhibits 
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offered by both parties. On the other hand, the firms use their own 
capital and are in a position to protect their capital since they manage 
their own businesses. Both witnesses testified that the determination 
of a fair rate of return is largely a matter of judgment in that it is not 
susceptible of mathematical calculation. Giving consideration ag 
best. we can to all the factors involved, it is concluded that a rate of 
return of 714 percent should be allowed herein. 

139. Respondents seem to argue that there is something anomalous 
about the fact that the Government witness Dozier, who testified on 
the subject of rate of return, did not offer any testimony concerning 
the capital requirements of the market agencies; and that the Govern- 
ment witness Bufkin, who testified with respect to the capital require- 
ments of the market agencies, did not offer any testimony as to the 
rate of return (Respondents’ Brief, pp. 190, 199). Respondents point 
out that witness Spacek who testified on both subjects based his con- 
elusions as to capital requirements on a broad study of financial con- 
ditions relating to the money market for small businesses and upon 
his understanding of the peculiar capital requirements of the market 
agencies. The answer to this seems to be that no particular virtue 
attaches to having one witness testify on both subjects especially since 
the Government took the position at the hearing and in its brief that 
the respondents are entitled to no allowance for capital beyond its 


working capital requirements and investments in fixed property 
actually used and employed in the business. Accordingly, witness 
Dozier expressly limited his testimony to the subject of rate of return 
and witness Bufkin limited his testimony to the Government’s theory 
of what constituted adequate working capital requirements for the 
market agencies. 


Volume of business 

140. Arnold V. Nordquist offered testimony for the Branch con- 
cerning the supplies of livestock in the areas from which the Sioux 
City stockyard obtains its receipts of livestock. Witness Nordquist 
is in charge of the Division of Livestock and Poultry Statistics, Bureau 
of Agricultural Economics, U. S. Department of Agriculture. 
Through this witness the Government introduced Exhibit 19. Table 
1 of the exhibit shows the numbers of livestock in specified areas 
tributary to the Sioux City stockyard. Table 2 shows hog inventory 
numbers, the pig crop, and marketings of the four states which supply 
Sioux City with the bulk of its hog receipts. Table 3, covering cattle 
and calves, furnishes similar information with respect to the seven 
states which supply Sioux City with the bulk of its cattle and calf 
receipts. Table 4, covering sheep, furnishes similar information with 
respect to the nine states which supply Sioux City with the bulk of 
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its sheep receipts. Tables 5, 6, 7 and 8 show a comparison of live- 
stock receipts at Sioux City with receipts at seven other markets 
(some of them competing markets), with the total receipts of all 
markets, and with inspected slaughter. Table 9 shows a comparison 
of cattle numbers on feed as of January 1 in five states with receipts 
at the Sioux City market for the period 1934-1948, inclusive. Table 
10 shows the number of inspected fed cattle shipped from eight im- 
portant stockyards and the total for all stockyards from 1934 to 1947. 
Table 11 shows the number of direct shipments of stocker and feeder 
cattle into eight corn belt states for the period 1939 to 1947, inclusive. 
Tables 12 and 13 furnish similar information with respect to sheep. 

141, According to the information shown on the foregoing tables, 
Iowa, Nebraska, South Dakota and Minnesota contribute 95 percent 
of the total receipts of hogs at the Sioux City stockyard, 86 percent 
of the total receipts of cattle, 65 percent of the total receipts of calves, 
and 66 percent of the total receipts of sheep and lambs. North Dakota, 
Montana and Wyoming contribute 7 percent of the total receipts of 
cattle and 13 percent of the total receipts of sheep and lambs. The 
average percentage of sheep and lambs from Idaho and Colorado 
amounted to 10 percent. 

142. Witness Nordquist, interpreting the data contained in the ex- 
hibit, testified as follows. Receipts of all species at the Sioux City 
stockyard have been fairly well maintained in relation to numbers 
and production in the supply area as a whole. The proportion that 
Sioux City receipts are of total marketings has held up fairly well. 
In fact, for cattle and sheep, some gain in the proportion marketed 
at Sioux City is shown for the past five years. The high prices pre- 
vailing for livestock and feed grains have had the effect of increasing 
marketings, reducing inventories, and limiting feeding activities. 
The corn crop was relatively short in 1947. This together with high 
prices for corn contributed to the reduction in feeding and in the 
number of sows bred for farrowing in the spring of 1948. On the 
downward phase of the cycle in numbers, marketings are heavy in 
relation to inventories. Stock sheep numbers have about reached 
the low point in the cycle but cattle numbers are expected to decline 
further, especially if high prices prevail for another year orso. With 
national income at an all-time high, demand for meat is expected to 
remain strong and prices should be attractive, especially to the pro- 
ducers of feeder cattle and lambs. With an average corn crop in 
1948, and a reduced supply of hogs, prices of hogs should move into 
a more favorable relationship with corn prices, and an increase in 
hog production can be expected. An increase, however, is not likely 
to be reflected in increased receipts or slaughter until the last half 
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of 1949. For the supply area as a whole, the feed and pasture re- 
sources for cattle and sheep are potentially greater than prior to 1939, 
This results from the increased use of hybrid corn and the steady 
and significant decline in the population of horses and mules. 

143. Beginning in 1938, hog numbers started upward and reached a 
peak in 1944. Over this period the receipts at the Sioux City stockyard 
have tended to follow rather closely the changes in the numbers and 
production in the supply area. Sioux City receipts as a percentage 
of the numbers on farms or the pig crop for the four States have 
changed but little. Nor has there been any marked tendency for the 
proportion of total market receipts going to the Sioux City stockyard 
to decline. Table 2 shows that the hog population for the four States 
decreased on January 1, 1948, which indicates that 1948 receipts will 
be smaller than 1947. The number on farms on January 1, 1947, was 
18,296,000. On January 1, 1948, the number declined to 17,056,000. 
A decrease in spring farrowings is forecast for the 1948 spring crop, 
which means that the decline in hog numbers will continue in 1949. 
With average conditions, this area is capable of producing more grain 
than was the case prior to 1939. It would be expected, therefore, 
that after the present cycle has run its course, hog production in the 
supply area will increase to a level at least as large as prevailed over 
the average of the past ten years. 


Cattle 

144. Table 6 shows the record of receipts at the Sioux City stock- 
yard for the past 14 years. After the heavy receipts of 1934 and 1936, 
receipts fell off as a general increase in inventories began. Receipts 
started to increase as cattle production increased in the supply area. 
Heavy receipts were experienced when numbers reached the peak in 
1945. The decline in inventories which followed resulted in a con- 
tinued heavy volume of cattle marketings from the area. Table 6 
shows the Sioux City stockyard to be in a relatively more favorable 
position than other mid-western markets. It shows a larger percentage 
increase than for all markets. 

145. Since about one-sixth of the cattle marketings from Iowa go 
to the Sioux City yards, the trends in cattle numbers and production 
in Iowa are of major importance. Iowa inventories of cattle have 
been decreasing since 1945, the drop in 1947 being about 9 percent. 
A further decrease can be expected. Thus marketings should be rela- 
tively heavy in relation to inventories. Decreases should continue 
for another two or three years after which numbers will stabilize 
and start upward again. Expectations are that with more abundant 
supplies of corn cattle feeding should show some increase from the 
1948 level. The outlook for relatively large marketings from Ne- 
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braska is good, since inventory numbers in this State have decreased 
only 7 percent since 1945. The population of steers and calves on 
January 1, 1948, is considerably larger than in the period 1939-1943. 
A sharp decrease in numbers of cattle on feed January 1, 1948, 
will reduce marketings in the first five months of the year below 
1947, but the relatively heavy production rate of calves, together 
with a further decline in inventories should maintain fairly heavy 
marketings from this State. Equally good, if not better, is the out- 
look for large marketings from South Dakota. Since reaching the 
peak in 1945, cattle inventories have declined but 2 percent. The beef 
heifer and calf population is at a record high, and the number of 
steers are nearly twice the average number for 1939-1943. Over 40 
percent of the South Dakota marketings went to Sioux City in the 
period 1944 to 1947, as compared with about 32 percent, the average 
for the period 1939 to 1943. Receipts at Sioux City from the other 
four States in the supply area will probably show a varied trend. 
Those from North Dakota will be down substantially from the average 
of the last four years. Marketings from Minnesota can be expected 
to be well maintained, which is also the case for Montana. Presumably 
the market can count on about average receipts from Wyoming. 

146. Table 10 shows the feeder cattle inspected at Sioux City and 
at seven other markets. Except for Ogden and Denver, the increase 
in the numbers inspected at Sioux City during the past four years 
is the highest for any market. It is higher also than the increase 
shown for the eight important stockyards and for all stockyards. 
Table 11 shows the direct shipment of stocker and feeder cattle into 
eight corn-belt States from the feeder cattle producing States in 
the supply area. This table shows that during the past four years 
the direct shipments from the supply area have also increased but 
relatively not as much as the feeder movement from the Sioux City 
stockyard. 

147. In summarizing the situation as to marketings of cattle from 
the supply area for the next few years, it appears that the volume 
will be somewhat less than the near record marketings in 1947, but 
will remain fairly heavy and much above the average for 1939-1943. 
The decrease in 1948 marketings will be relatively more pronounced 
in the first five months of the year when fewer fed cattle will be 
marketed from the area. Marketings are heavier in relation to num- 
bers of cattle on feed January 1 in years when inventory numbers of 
all cattle and calves are decreasing than is the case when inventories 
are increasing. Marketings during the January—May period in 1948 
are expected to run relatively heavy in relation to the number of 
cattle on feed since cattle inventories in Iowa and Nebraska continue 
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to decline. With larger feed supplies possible, barring drought or 
other misfortune, cattle feeding in the next few years can be expected 
to increase from the 1948 level. This will tend to maintain the volume 
in the first half of the year but it is very unlikely that increased 
marketings of fat cattle will push the volume higher than in 1947. 
Marketings in the last half of the year in 1948 and the next few years 
should be fairly heavy and much above the 1939-1943 average. 
Calves 

148. The number of calves received at the Sioux City stockyard has 
increased in the past four years and has been well above average. The 
situation with respect to marketing the calves is somewhat similar to 
cattle, but marketings cannot be predicted with any degree of certainty. 
A decrease in marketings would be expected from Iowa and especially 
from North Dakota. Iowa contributed about 17 percent of the Sioux 
City receipts during the 1939-1943 period. Nearly half of the calves 
at Sioux City originated in Nebraska and South Dakota. Marketings 
from these two states should be at least as large as in 1947 when they 
were relatively small in relation to inventories and the calf crop. Mon- 
tana and Wyoming should market about as many as last year. Market 
receipts of calves from the supply area could vary considerably from 
last year. It is not beyond the realm of possibility that an increase 
could occur, although at present some decrease seems likely. 


Sheep 

149. After the 1936 drought, sheep receipts began to increase at the 
Sioux City market in line with the increase in numbers and the lamb 
crop in the supply area. Sheep numbers in the area began levelling 
off in 1942 and turned downward thereafter, recording rather sharp 
annual decreases. The effect of the change to the downward phase of 
the sheep cycle was to increase marketings as inventories were liqui- 
dated. Since 1942, numbers have declined until the population on Jan- 
uary 1, 1948, was the smallest since 1929. In view of the present situ- 
ation, it seems likely that marketings of sheep and lambs in the supply 
area in 1948 will be materially below 1947. Prospects for the next few 
years do not hold promise for an increase. With some tendency for 
the decline in sheep numbers to stop, it is expected that marketings in 
the next few years from the supply area will be well below the five- 
year average for the 1934-1938 period and far below the peak market- 
ings of 1942-1946. 

150. Witness Nordquist was asked to comment on Respondents’ Ex- 
hibit 26 which relates to the decline in the number of cattle and calves 
on feed as of January 1, 1948. The exhibit shows that the number for 
Minnesota was down 15 percent, the number for North Dakota was 
down 16 percent, the number for South Dakota was down 20 per- 
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cent, and the number for Nebraska was down 20 percent. The wit- 
ness testified that the exhibit, which is a release of the U. S. Depart- 
ment of Agriculture, shows a decline in the number of cattle on feed 
only, and represents an indication of decreased marketings principally 
for the period from January through May, that numbers are on the 
decrease and, therefore, there will be continued marketings of cows 
and liquidations as far as inventories go, and that the total marketings 
should not be estimated on the basis of fed cattle only but should also 
include slaughter and other types of cattle. Accordingly, the wit- 
ness was of the opinion that respondents’ estimate of a 19 percent de- 
crease in cattle marketings was not justified. 

151. Similarly, with respect to hogs, the witness stated that respond- 
ents’ estimate of a decline in hog receipts of 14.4 percent was not 
justified because it was based on breeding intentions related to the 
number of sows farrowed in the spring of 1948, the pig crop of which 
will start to market in October 1948 and will be marketed almost fully 
in 1949. The witness stated that, in his opinion, the best indication of 
hog marketings for the first nine months of 1948 would be the change 
in the number of hogs on farms January 1, 1948, from January 1, 1947 
(T. 1870). Accordingly, on the basis thereof the witness was of the 
opinion that the decline in hog marketings would be closer to 7 per- 
cent than 14.4 percent. 

152. Both witnesses who testified as to anticipated receipts for 1948 
agreed that sheep marketings would be down 18 percent. 

153. The forecasting by the Branch’s witness and by respondents’ 
witnesses was done at the time of the hearing in April and May, 1948. 
Respondents’ estimates of declines in receipts were for the year 1948 
as compared with 1947. The Branch’s witness spoke in more general 
terms, that is, with respect to conditions in the supply area for the next 
few years. Of course the year 1948 has elapsed and, in addition, the 
year 1949. This considerable time lag between the closing of the 
hearing and the issuance of this final decision and order is due in part 
to the numerous controversial issues. It is unfortunate that the time 
lag should be so long and that the record evidence is not more current 
as to actual and prospective receipts of livestock. In any event, 
we do not believe that we should restrict ourselves to anticipated busi- 
ness for one year which is about what respondents did in estimating 
declines in receipts for 1948 as compared with 1947. The task here is 
to arrive at a schedule of reasonable rates for a future period greater 
than one year. Moreover, we think it appropriate to look at official 
publications of the Department issued since the close of the hearing to 
take cognizance, in a general way at least, of matters that are now 
within the realm of public knowledge. 
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154. In connection with prospective volume of hog receipts we do not 
believe that we should consider a figure less than the 1947 marketings. 
On the contrary, the “Pig Crop Report” issued by the Department on 
December 21, 1949, shows considerable increases in production na- 
tionally and in the supply area for the Sioux City market for 1949 over 
1948, with indications of further increases in 1950. Hog production 
nationally and in the supply area for Sioux City was higher in 1949 
than 1947 and is indicated to be still higher in 1950. 

155. With respect to what volume of cattle and calf receipts should 

be taken into consideration, we think more attention should be paid to 
factors covering several years rather than what might be the situation 
for one year. The Branch estimated a decline of 6 or 7 percent from 
1947 cattle and calf receipts. Respondents held out for a 19 percent 
decline. The examiner recommended a 12 percent decline figure. We 
think that for our purposes here we should not anticipate more than 
a 7 percent decline from 1947 cattle and calf receipts. “The Livestock 
and Meat Situation” issued by the Department in October 1949 shows 
that cattle numbers on farms appear to be increasing, the downtrend 
in numbers commencing in 1945 having been broken according to 
“Livestock on Farms January 1” issued February 16, 1949, by the 
Department, which reported a 0.5 percent increase in numbers of 
cattle and calves on farms on January 1, 1949, as compared with Jan- 
uary 1,1948. “The Livestock and Meat Situation” indicates that, due 
to large supplies of corn and other grains at low prices in relation to 
cattle prices, numbers of grain-fed cattle will continue high, with as 
much as a 23 percent increase in the Corn Belt in 1949 over 1948. It is 
largely upon the cattle-on-feed figures issued in 1948 that respondents 
estimated their 19 percent decline in cattle marketings. 

156. Although it is not necessary to take official notice of respond- 
ents’ reports to the Department in this connection, we have looked at 
them for the years 1948 and 1949, and these reports show in general that 
hog receipts for the last two years have exceeded the 1947 hog receipts 
and that, although there was a decline in cattle and calf receipts in 
1948 greater than expectations, much if not all of the decline was 
made up in 1949." 

157. As far as sheep and lamb receipts are concerned, the 18 percent 
decline apparently agreed to by the parties and recommended by the 
examiner is adopted. 


1 Insofar as we have looked at these reports for this purpose, this in a sense constitutes 
a granting of the motion of the Branch that official notice be taken of these reports. 
However, they were used only for this limited purpose and merely corroborate what is 
shown by the later issues of the same Department publications used by respondents at 
the hearing. Any dispute by respondents may become the subject of a petition for re- 
consideration. 
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VI. Reasonable Per Head Unit Costs 


158. Prior to the hearing, the Government made cost studies of the 
market agencies’ operations for the year 1947. The data obtained 
from respondents’ books and records and from their quarterly reports 
afforded a basis for determining the per head costs. The audit 
material presented by the Government was offered through Harold E. 
Bufkin, an accountant of the Packers and Stockyards Division, Live- 
stock Branch. Witness Bufkin has had specialized accountancy 
training and experience in various lines of business and has been em- 
ployed as an accountant in the Packers and Stockyards Division since 
1924. He has testified in a large number of rate proceedings that 
have arisen under the Packers and Stockyards Act. 

159. Government Exhibit 20 was offered in evidence to show the 
operating income and expenses and adjustments thereof for rate pur- 
poses. The data shown therein were obtained from the quarterly re- 
ports filed by the market agencies. Page 1 of the exhibit shows the 
gross income, total expenses exclusive of owners’ salaries, and the 
net return to the 25 respondents for the years 1943 to 1947, inclusive, 
as follows: 


Expenses N 
: oe a et return to 
Gross income exclusive of owners 


owners’ salaries 


160. On page 2 of the exhibit is shown a summary of expenses for 
1947 for the 12 representative market agencies as adjusted by the 
accountant for rate purposes. It shows two basic expenses, namely 
“Non-Owners’ Salaries” and “Other Expenses.” These two expenses 
are further broken down into particular types of costs. “Non-Owners’ 
Salaries” is divided into expenses attributable to cattle selling, hog 
selling, sheep selling, soliciting, manager, office, cattle yarding, hog 
yarding and sheep yarding. “Other Expenses” is divided into business 
getting, office, administrative and general, yard supplies and expenses, 
hog yard expenses and cattle yard expenses. The accountant added 
to total expenses an allowance for depreciation on certain fixed assets 
and deducted from total expenses such items as owners’ salaries, dona- 
tions, rate case expense, state and Federal income taxes, and personal 
insurance. The resulting adjusted figures were stated to be the total 
out-of-pocket costs applicable to the operations of the 12 representative 
market agencies. Some of respondents’ expenses were reclassified by 
the Government accountant. 
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161. On page 3 of the exhibit are shown the per head revenues by 
species derived by the 12 representative market agencies from the rates 
in effect in 1947 and from the higher rates in effect during the first 
quarter of 1948. 

162. On page 4 of the exhibit are shown, by species, the number of 
head of livestock sold, bought and resold by the 12 representative 
market agencies during 1947, the number of consignments, drafts, 
account sales, account purchases, number of owners of the livestock 
handled, commission and extra charges, and the revenues per head of 
livestock. 

163. On pages 5 and 6 of the exhibit is shown a detailed statement 
of the expenses of the 12 firms for 1947, “as adjusted for tax purposes,” 
reduced to per head unit costs (exclusive of expenses reported by the 

firms for “business getting” and “salesmanship” and with no allowance 

for interest on invested capital). Thus, per head unit costs, by species, 
are shown for managers’ salaries, yarding expense, office expense, and 
administrative and general expense. In distributing costs to the 
various functions, direct expenses as found on the books were charged 
directly to the function. Thus, the salary of a hog yard man would 
be a direct charge to yarding hogs. Indirect expenses, such as oflice 
expenses and managers’ salaries, were distributed on the basis of a 
number of drafts issued or accounts sales and purchases rendered. 
For example, the per head unit costs for manager’s salary, yarding 
expense, office expense, and administrative and general expense for the 
firm of John Clay & Company are as follows: 


Coste and 


salary 
Yarding expense 
ffice expense 
Administrative and general expense 


164. Page 7 of the exhibit contains a recapitulation of the per 
head unit costs shown on pages 5 and 6 of the exhibit. Page 8 is a 
summary of income and expenses for the 12 firms for the first quarter 
of 1948 and shows the number of owners in each firm and their pri- 
mary duties. 

165. Government Exhibit 23 apparently was offered for the pur- 
pose of arriving at the per unit allowance for business getting and 
maintaining, by species, of those firms which had employed salesmen 
in 1947 and the first quarter of 1948; in other words, the owners of 
such firms employed others to perform the function of buying and 
selling livestock. To arrive at such per unit costs, the accountant 
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totalled the unit costs heretofore referred to for yarding, office expense, 
managers’ salaries, and administrative and general; added thereto 
the unit costs of non-owners’ selling expense; and applied % of the 
sum in order to obtain “ten percent of that total.” The resulting fig- 
ure was described as an appropriate unit allowance for the item of 
business getting and maintaining. The witness testified that the fore- 
going was the method used by the Secretary in all prior commission 
rate proceedings in determining an allowance for business getting and 
maintaining. However, it appears that the Government did not see 
fit to apply such a method in this proceeding since in its suggested 
findings, conclusions and order, the Government applied a different 
method and arrived at an allowance for the item by setting out all ex- 
penditures for business getting and maintaining on a per head basis 
as to each species (see Par. 67 et seg. of that document). In allocat- 
ing such expenditures as between species, the method used was the 
ratio which the gross selling and buying revenues received in 1947 
from each species bore to the total selling and buying revenues. 

166. Government Exhibit 21 is a statement of the investment in 
fixed assets of the 12 firms as of December 31, 1947, and reflects the 
book value of office fixtures and equipment and automobiles. 

167. Government Exhibit 22 is a statement showing an allowance for 
working capital requirements of the 12 firms. This allowance was 
arrived at by deducting the depreciation expenses from the total ad- 
justed expenses shown on page 2 of Exhibit 20 and taking 1/12 of the 
balance. The resulting figures, according to the Government account- 
ant, represents an allowance for one month’s operating expenses (ex- 
clusive of depreciation) which he recommended as sufficient for work- 
ing capital. He stated that the respondents obtain their revenues 
daily in cash and therefore the allowance was sufficient to pay all of 
their expenses that are due in advance of the period used, such as rent, 
etc. 

168. Government Exhibit 25 shows the per head unit costs by species 
(exclusive of business getting and maintaining expense, salesmanship 
expenses, and interest on invested capital) for 1947 for the Producers 
Commission Association, as follows: 





Cattle and 
calves 


Manager’s salary. 
pS ESERIES 
Office expenses. 
Administrative and general expense 
Total unit costs. 


Number of head 


874888—50——_7 





78 PACKERS AND STOCKYARDS ACT, 1921 9 A. D. 


169. Government Exhibit 27 is a statement showing employees’ 
salaries paid by all market agencies for 1947 and the first quarter 
of 1948. 

170. Based upon the figures and information contained in the fore- 
going exhibits offered by the Government and in the quarterly re- 
ports, it is possible to determine the per unit costs for the various 
categories of expenses comprising respondents’ total costs of doing 
business. As we have seen, the per unit costs for Yarding Salaries 
and Yard Expenses, Office Salaries and Expenses, and Administrative 
and General Expenses are set forth in Government Exhibit 20, page 5. 
For a list of all such categories of expenses, see Paragraph 174. 

171. It was stipulated at the time of the hearing that the experience 
of 12 named firms might be taken as typical of the experience of all 
_ the agencies operating on the market, but it was agreed at the same 

time that this would not preclude resort to the experience of any other 
or all other agencies. Because of the importance of volume on rev- 
enues, the Government introduced a cost study of the Producers Com- 
mission Association, a cooperative organization handling large volume, 
in addition to that of the 12 stipulated firms. Official notice was 
taken of the quarterly reports which have been filed with the Secretary 
of Agriculture by all the agencies from 19438 to 1947, inclusive. These 
reports reflect information contained in the original books and records 
of the agencies. The agencies submitted with their petition of July 
31, 1947, statistical information with respect to costs and other matters 
with respect to six firms of their own selection. At the time of the 
hearing some of this information was brought up to date. The six 
firms used by the agencies are included among the twelve as to which 
the stipulation was entered. 

172. For the purpose of arriving at some of the reasonable unit costs 
to be covered into the rates hereafter found to be reasonable and non- 
discriminatory for all firms, the experience of these twelve firms, in- 
cluding the six used by the agencies, has been considered. Resort 
has been had to the experience of the other firms also, particularly 
to that of the Producers Commission Association. 

173. In order to determine per head costs as nearly current as pos- 
sible, the year 1947 has been used as the test period. The experience 
of this year has been compared generally with that of the previous 
years 1943 to 1946, inclusive, for which the respondents filed quarterly 
reports. In arriving at the reasonable per head costs to be covered 
into reasonable rates, consideration will be given to these unit costs, 
to forecasts of probable receipts, and to actions already taken by 
some of the agencies resulting in increased expenses. 
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174. In submitting their quarterly reports to the Secretary of Agri- 
culture, the respondents list their expenses under some 60-odd different 
headings. In arriving at a reasonable unit cost a smaller number of 
categories of expense has been established, and in these there have 
been assembled such of the separate items as seem logically to fall in 
the fewer and more general categories. For purposes here the follow- 
ing categories of expense have been adopted : 

. Yarding Salaries and Yard Expenses 

. Office Salaries and Expenses 

. Administrative and General Expenses 

. Business Getting and Maintaining 

. Salesmanship 

. Return on Capital 

. Profit to Cover Management and Uninsurable Risks of 
the Business 


175. In keeping their books and records and in making their 
quarterly reports to the Secretary, it is the custom of the agencies to 
denominate employees in accordance with the principal work done. 
If an employee does yarding mainly but has reached the point where 
he may do a little selling of odd head of lower grade livestock, the 
agencies generally list him as a yardman of that species to which he 
principally devotes himself. In a few instances in which a firm lists 
two salesmen of one species and no yardman of that species, it has 
been necessary to show unit cost of salesmanship and unit cost of 
yarding together. This is a reasonable procedure and productive 
of a more dependable conclusion than would be an allocation made 
on the basis of the time an employee devotes to each of his duties, even 
if it were possible, as it is not, to determine the portion of his time 
devoted to his various duties. This method of allocation has been 
used in the past by the Secretary in the proceedings involving the 
market agencies at Kansas City and Chicago, P&S Dockets Nos. 311 
and 402, and is followed here. The various categories of expenses 
listed in Paragraph 174 will be taken up, seriatim, herewith. 


Yarding salaries and yard expenses 

176. By far the larger part of this item of expense is on account of 
salaries, which can be allocated directly to each of the species. There 
is a small amount of additional expense attributable to yard inci- 
dentals, such as sweaters and boots furnished by the agencies to their 
employees, slappers, and other items of small cost. These costs, small 
though they are, are occasioned by all species jointly. Hence some 
appropriate method of allocating them must be adopted. Practically 








80 PACKERS AND STOCKYARDS ACT, 1921 9 A.D. 


all the yard work of handling the animals by the agencies culminates 
in the weighing of them. According to the custom of the market, 
title passes when an animal is weighed at the scales. Animals are 
handled largely in drafts, of which scale tickets are the record. The 
amount of work which has to be done in handling the animals as they 
progress step by step through the marketing machinery depends on 
the number of drafts. The ratio of the number of drafts for each 
species to the number of drafts of all species is a reliable guide by 
which to apportion the indirect yarding expenses incident to the 
handling of each species. In allocating yard expenses included in 
this category of expenses a percentage has been applied to total ex- 
penses on account of this function. The percentage is obtained by 
dividing the number of drafts generated by one species by the number 

- of drafts generated by all species. When the methods of allocation 
discussed above are applied, the following results emerge as to each 
species with respect to each of the 12 representative firms and to the 
Producers Commission Association : 


Cattle Cattle 
Ba a co — n= 2 
ves | (cen cen calves | (cents | (cents 
Name of firm (cents | per per Name of firm (cents | - per per 
per | head) | head) per | head) | head) 
head) head) 
I ic cneeetsaeincet a 14.07 2.71 0.14 |] Mid-West................ 20. 6.52 4.67 
AD I i acdesereclrersswcnceaes 12.17 4.54 2.35 Wii calaticcenircdincd 12.31 5.36 1.82 
Farmers Union...-.-..--- 18. 16 3.16 ae mien deine 15. 97 4.00 - 05 
 , eee 12.77 - 03 -01 || Frank E. Scott_......_. 11. 6. 82 05 
i ieee aE 3.94 -11 |} Steele-Siman__...._..... 12.37 5.36 -01 
Sikh cis Latel estitnencednioueastn 15. 20 2.35 -01 ve ccnctitceiccncn!t | Saee 4. 56 04 
Long & Hansen......._.| 8.28 2.49 -09 


Notg.—The above per head unit costs are shown on Government exhibits 20 and 25, 


177. It will be observed that there is considerable variation in the 
per head costs for this item shown for each of the firms. Some are 
high and somearelow. The highest per head cost for cattle and calves 
shown is 20.77 cents. The next highest per head cost is 19.05 cents. 
Such per head costs are much out of line with the per head costs of 
other firms. The lowest per head cost is 7.84 cents incurred by a firm 
in which there are a number of owners with relatively few employees. 
Each owner, though a salesman or performing other work, turns his 
hand to whatever is to be done, including yarding, and thus reduces the 
out-of-pocket expense. This figure is below what normally can be 
expected. Another firm shows a per head yarding cost of 8.28 cents. 
For a part of the year 1947, this firm did not maintain its normal 
quota of cattle yardmen. The per head cost is lower than can generally 
be expected. In the case of other firms whose unit costs seem to be 
out of line, there are peculiar conditions not applicable to other firms 
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operating under more normal conditions. The conditions which ac- 
count for the variations disclosed in connection with yarding of cattle 
exist also in connection with the yarding of hogs. Most of the firms do 
not maintain a sheep department of their own, but turn over the sheep 
consigned to them to one or another of the firms maintaining sheep 
departments to be handled and sold by them. For this reason, as stated 
above, the Government introduced Exhibit 25 showing the experience 
of the Producers Commission Association, which is one of the respond- 
ents but not one of the 12 selected representative firms. It does have, 
however, a large sheep business and does not handle any sheep on a 
split commission basis. Consideration of its experience in handling 
sheep is necessary in order to arrive at reasonable per head costs for 
sheep. Only two of the firms have employed full time yardmen who 
devote themselves to yarding this species. In the case of the other 
firms, the salesmen do the yarding as well as selling, with some extra 
yarding help temporarily employed from time to time. The experi- 
ence of these firms constitutes the best guide as to what is a reasonable 
per head cost. 

178. On the basis of the facts of record and the testimony and after 
giving full consideration to the forecasts of probable receipts and to 
anticipated increased operating expenses, it is found that the following 
are fair and reasonable amounts to be covered into rates on the three 
species on account of Yarding Salaries and Yarding Expenses: 

15.0 cents per head 


CO os occas eSean sae ean 
I cs ais ccna ag asics incense 5.0 cents per head 
a sine onan neras 2.5 cents per head 


Office salaries and expenses 

179. It is not possible to identify those portions of office work gen- 
erated by the handling of each of the species. Office salaries and of- 
fice expenses have to be allocated therefore on some reasonable basis. 
The office force handles the scale tickets on which are reported the 
weights and prices obtained for each of the species. The amount of 
work done in the office varies also with the number of owners who con- 
sign cattle, hogs and sheep. It is the custom of some firms to make 
an account of sale for each owner for each species on which are set out 
the price, weight and charges of various sorts assessed against each 
species. That is to say, one owner may receive more than one account 
of sale when his commission agent reports the results of the sale of his 
livestock of more than one species. The number of entries on the 
accounts of sale varies proportionately to the number of drafts. 

180. In arriving at the reasonable per head costs incident to office 
salaries and office expenses set out below, all these factors have been 
given weight. The percentage which has been applied against the 
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total amount of office salaries and office expenses in determining how 
much should be allocated to each species has been arrived at by dividing 
the number of accounts of sales, plus the number of owners and drafts 
applicable to one species, by the total number of accounts of sales, own- 
ers and drafts applicable to all species combined. The various per- 
centages so obtained have been applied against the total amount of 
office salaries and expenses. The amount so attributed to each species 
handled by each firm has then been divided by the number of head of 
that species and the quotient considered as the per head cost to that 
firm in getting the office work attributable to the species done. 

_ 181. The following table gives the result of this method of allocation 
and computation for each species of livestock handled by each of 13 
firms: 





Cattle Cattle 
= bs = - ea, pom 
calves | (cents cents calves | (cen cents 
Name of firm (cents | pe per Name of firm (cents 
per head) | head) head) | head) 
head) head 
IOI «oa. cw icciccccseme 8.83 4.26 2.27 8.12 2.00 
BR I ik ct ancenscsatchoons 10. 67 5.52 1.24 6. 22 1.31 
Farmers Union._-_-.-.---- 17. 93 5. 37 2.09 5. 30 1.76 
Hudson-Coe-.-_.__.--._--- 10. 82 4.88 1.03 4.10 3. 60 
NN cee e 7.92 4.54 3.51 3. 87 1.27 
led ei aicinesattsirecitaiecliis 14. 51 6.19 3.32 6. 22 1.90 
Long & Hansen____-__--- 8. 4.32 2.83 


Norg.—The above per head unit costs are shown on Government Exhibit 20, p. 5, and Government 
Exhibit 25. 

182. Owners do office work in three of the firms, Long & Hansen, 
Mid-West and Steele-Siman. Some of the office workers in Long & 
Hansen and in Mid-West are owners and the salaries paid them are, 
therefore, without significance as to this item of per unit expense. The 
owner-office worker in Steele-Siman draws no salary but he shares 
whatever is left after out-of-pocket expenses are met. 

183. In the conclusions drawn as to reasonable per head costs on 
account of office salaries and office expenses, the experience of these 
firms has been ascertained but for the reason stated has been given 
little weight. In some of the other firms in which there are several 
owners, the number of office employees is small, which indicates that 
the owners help out in the office thus reducing to a sub-normal amount 
the out-of-pocket costs of getting office work done. The per head 
costs to such firms for office salaries and office expenses are lower than 
can be considered as reasonable and normal in arriving at the per head 
costs which should be considered in arriving at reasonable rates. 

184. In the light of the conditions under which costs incident to 
office salaries and expenses are incurred by the market agencies and 
on the basis of all the testimony relative to increased expenses in the 
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future and taking into consideration future volume of business, it is 
found that the following are reasonable per head amounts to be 
covered into rates on account of Office Salaries and Expenses: 

14. 0 cents per head 


5. 5 cents per head 
2. 5 cents per head 


Administrative and general expenses 

185. The third general heading under which may be grouped a 
number of costs is “Administrative and General Expenses.” Expenses 
included under this heading are annually recurring expenses, but these 
are smaller in amount and need not be segregated and discussed sepa- 
rately. The items grouped in this category are Exchange assessments 
and dues, telephone and telegraph expenses, legal and auditing fees, 
meals for employees who work at unusual hours, clearing house 
expense, workmen’s compensation insurance, mortgage and theft 
insurance, surety bond expense, net loss in estray accounts, bookkeep- 
ing errors and adjustments, those gifts and donations which tend to 
benefit employees and improve employer-employee relations, social 
security taxes, taxes on personal property used in the business, and 
costs of rate hearing. For the most part these items have been in- 
cluded in the amounts revealed on the books and records of the 
agencies, 

186. A question was raised at the hearing as to the extent, if any, 
gifts, donations and the like made by the agencies should be included 
in expenses and passed on to patrons in the rates they pay. This ques- 
tion has been presented in every rate case which has arisen under the 
Packers and Stockyards Act. The procedure followed in all these 
cases has been to include those gifts and donations which tend to 
improve the morale of workers or to promote harmonious employer- 
employee relationships and to exclude all those of a general nature 
which benefitted the communities in which the agencies lived. 
Examples of excluded expenses are: donations to the Red Cross, 
American Cancer Society, Sioux City Community Fund, United 
Jewish Appeal, American Legion, Y. M. C. A., Salvation Army, 
Morningside College, Sioux City Chamber of Commerce, and to vari- 
ous churches. These donations should be borne by the agencies since 
they determine whether to make them, how much to give, and since 
their own community benefits through them. The procedure of dis- 
allowing this type of expense has been followed in all other commis- 
sion rate cases, has been sanctioned by the courts, and is followed in 
this proceeding. 

187. Administrative and general expenses are incurred in connec- 
tion with all species of livestock jointly and have to be allocated to the 
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three species on some reasonable basis. Allocation of these expenses to 
species on the basis of accounts of sales, owners, and drafts seems the 
most generally applicable, and has been adopted. The following table 
gives the per head amounts resulting from this method of allocation 
for the firms listed: 











Hogs | Sheep 
xe (cents (conte 
Name of firm Name of firm (cents | , Pe 
per head) head) 
head) 

_ Nisa clients hentia 3.75 1. 46 0.36 
iseainnaseniihiclaass aida 4.72 1.96 - 65 
Sronks E. Scott-- itera 4.03 1. 43 1. 26 
Steele-Siman-_-____.-..--- 2.72 1.29 42 
caittantinilinlenaaracimallinee 5.18 2.01 -61 
PR re csiecescriacrnssneiens 9.73 6.17 1.29 





Note.—The above per head unit costs are shown on Government Exhibit 20, p. 5, and Government 
Exhibit 25. 

188. It will be observed that as to cattle and calves and hogs the 
two cooperative agencies’ costs per head are much above the costs for 
most of the other firms. The cooperatives stand in a peculiar position 
in that they are members of a general association and contribute to its 
support. To cover into reasonable costs per head amounts as large as 
those shown for the cooperatives would pass on to all patrons costs 
peculiar to the cooperative firms. It is not fair and reasonable to pass 
on to all patrons costs which result in special benefits accruing to mem- 
bers of the cooperatives only. Some of the other firms have compara- 
tively low per head costs. This results from exceptionally heavy 
volume over which to spread the expense. 

189. This proceeding was originally initiated in 1930 by the Secre- 
tary of Agriculture on his own motion. The rates prescribed in the 
original order have been modified from time to time on petition of 
the agencies without the holding of a hearing. The petition of 
October 31, 1947, was of such a character that the Secretary felt he 
would not be justified in passing on it without a hearing. The question 
now arises as to whether the cost of the hearing should be covered 
into rates and thus be borne by the patrons of the agencies or whether 
the cost of the hearing should be borne by the agencies themselves. 
In view of the fact that seventeen years have elapsed since the prior 
hearing, a reasonable cost for the hearing should be covered into the 
rates and be borne by the users of the services provided by the agencies. 

190. The accountant called by the Government eliminated from his 
computations all costs of the hearing incurred since 1947 for the reason 
that the hearing had not been completed and he had no way of esti- 
mating what the probable total cost would be. It was his opinion that 
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when the total cost was determined, it should be amortized over a 
reasonable period cf time. The accountant for the Exchange in- 
cluded in his aggregate figures costs incident to the hearing incurred 
up to that time. One of the other accountants called by the market 
agencies testified that he thought $15,000 a year ought to be included 
in aggregate costs. In his computations he used this figure, but testi- 
fied that his results should be revised downward to the extent of $10,000 
because the other accountant had already included the $10,000 (T. 
1552). The essence of respondents’ testimony is that there should 
be covered into the rates, however arrived at, $15,000 a year to provide 
for (1) rate studies of a type said not to be available up to now and 
(2) expenses incident to this proceeding. Two trained men at $5,000 
and $4,000 a year, respectively, account for $9,000 with the remaining 
$6,000, over a period of years, to cover the cost of this proceeding. 

191. The expenses incident to the preparation of the quarterly re- 
ports filed with the Secretary are reflected in the general and adminis- 
trative expenses considered here for rate purposes. The materials in 
these reports to some extent constitute rate studies or at least some 
basic data for such studies. We doubt that two additional men should 
be needed for rate studies but since some additional and continuing 
research may bring fruitful results and should be encouraged, we think 
we should allow $10,000 a year to cover such studies and the costs of 
the proceeding. No separate computations and allowances are made 
for this purpose, however, the reasonable unit costs determined for 
administrative and general expenses having been made sufficiently 
higher than they otherwise would have been to provide funds to cover 
this expense. 

192. On the basis of all the facts of record and the per unit costs 
shown above, it is found that the following are reasonable amounts per 
head to be covered into rates on account of Administrative and General 


Expenses. 
Cattle and calves.___.._-.___---..-__._._.__.. 5. 50 cents per head 
ais ei eet dns See eee 2. 25 cents per head 
Nin ES ec scl i veces cman aacmesiaceipanscanche 1. 25 cents per head 


Business getting and maintaining 

193. The selling of livestock on a commission basis is a personal 
service business. Success in it depends upon the rendering of satis- 
factory service and in maintaining good relationships with the public. 
There are 25 market agencies operating on the Sioux City market 
which sell livestock on a commission basis, and a producer, farmer or 
feeder may consign his livestock to any of these agencies. Most of 
the livestock arriving at the Sioux City market originates within one 
hundred miles of the market. The agencies are in stiff competition 
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among themselves to attract patronage. Efforts to create good will 
and obtain volume vary all the way from outright advertising in 
newspapers and livestock periodicals to the giving away of novelties. 

194. Throughout the hearing those connected with the various firms 
testified that most of the time spent in the country was devoted pri- 
marily to the appraisal of livestock but that a part of it was devoted 
to calling on potential shippers and possible patrons. The inspection 
of livestock in the country is referred to as “appraisal service.” Re- 
spondents strenuously argue that appraisal work is essentially a service 
and not a device for getting business (see Par. 73, supra). 

.195. Most of the livestock arrives at the market during the be- 
ginning of the week. Receipts during the last days of the week, 
particularly Friday and Saturday, are light. Owners and employed 
salesmen, therefore, are not as busy at the market during the latter 
part of the week and have the opportunity to go to the country to look 
at livestock belonging to their patrons or prospective patrons. Sales- 
men have to be paid their salaries whether they remain at the market 
the latter part of the week or go to the country to look at livestock or 
to solicit patronage. Such trips by salesmen, therefore, do not in- 
crease salary costs to owners. However, these trips do increase the 
out-of-pocket costs incident to making country trips. Hotel bills, 
gas and oil, depreciation on automobiles, and other expenses vary 
with the number and extent of the trips made. 

196. Competition for volume is extremely keen but since uniform 
rates are made mandatory by the act, this competition cannot manifest 
itself in rate concessions. Competition manifests itself instead in the 
efforts of the individual agencies to attract additional business. Due 
to the keenness of the competition, expenses resulting from the com- 
petition may run unreasonably high. 

197. Much of the activity of the agencies in the country serves both 
to advertise a firm and to serve its patrons. The rules of the Sioux 
City Livestock Exchange classify appraisal trips as business soliciting 
trips and limit the number of trips which its members may make in 
the course of a month (Respondents’ Ex. 3, Rule XXV). It is 
apparent that some of the expenses incurred upon these trips is in 
connection with livestock which does not come to the market and is 
disposed of elsewhere. In arriving at a reasonable per head cost to 
be covered into rates, it does not seem necessary to draw a line of 
distinction between pure appraisal service to patrons and advertising 
or solicitation. It would be difficult, if not impossible, to isolate the 
expenses for each category. In a business such as that in which the 
agencies are engaged, one dependent entirely on public patronage, a 
reasonable amount of outright advertising is justifiable and a reason- 
able amount of expense on account of advertising and appraisal trips 
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should be covered into reasonable rates. The expenses incident to the 
cultivation of good public relationships can be treated as a whole. 
We do not think that separate costs incident to country appraisal 
trips should be carried in their entirety into rates charged to all 
market patrons since many do not receive such special service. A 
more realistic approach in handling the problem is to consider all 
reasonable expenditures made in building up favorable public relation- 
ships as business getting and maintaining costs and to derive there- 
from a reasonable unit cost applicable to all the agencies. This does 
not limit any agency in its advertising or in making as many country 
trips as it cares to make. However, if a particular agency shall see 
fit to incur additional expense in making appraisal calls on certain 
producers, farmers and feeders, the agency would have to recoup the 
extra costs out of the revenues received from the additional volume 
procured, namely, out of earnings. An alternative would be for the 
agency to make a charge for the rendering of special service to that 
individual who receives it. All patrons of all agencies should not 
bear the cost of rendering special services to some. 

198, Keen competition among the agencies and the fact that rate 
concessions cannot be made tend to press business getting and main- 
taining expenses constantly upward. The evidence in this case shows 
that the number of market agencies operating on the Sioux City market 
is not excessive. This fact, however, is no assurance that some agencies 
will not incur excessive costs for business getting and maintaining. In 
Paragraph 62 of the 1931 order the Secretary found that “If excessive 
expenditures on account of competitive advertising be covered into a 
rate schedule, every shipper is paying to have himself persuaded to send 
his livestock to one commission firm rather than to another, which, 
presumably, can serve him as well.” The fact that the number of 
appraisal trips is limited by the rules of the Exchange indicates that its 
members believe that there is danger it will be overdone. 

199. Firms differ widely with respect to their business getting and 
maintaining policies. Small firms struggling to get a foothold natur- 
ally would be expected to work harder and make heavier expenditures 
to attract business. The owners of such firms expect to be compen- 
sated for present sacrifice of owner income out of future income from 
the new business obtained. Other firms, having grown large and 
having built up an organization sufficient to handle large volume, may 
spend heavily to maintain the volume position they hold in relation to 
their competitors. When overhead expenses have been paid out of 
revenues received from present volume, the additional revenue received 
from any new business carries through very largely into net owner 
income. The temptation is always present for a firm to strive to obtain 
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' additional volume even though the expenditure necessary. to get the 
new business may absorb a part or all: of the additional revenue it 
produces. Other firms whose owners perform most-of the work them- 
selves may prefer to handle such business as the quality of their service 
may attract. The expenditures by such firms on account of public 
relationships might be smaller than the ratemaker would be justified 
in covering into rates to be:charged by all firms. It is from the expe- 
rience of all these firms that a determination must be made as to a 
reasonable amount to be covered into rates on account of business 
getting and maintaining. 

_200. For the purpose of ascertaining the relative cost to the various 
firms of business getting and maintaining (in which are included all 
costs incurred in cultivating good public relations, including appraisal] 
trips to the country), the percentage relationship of such costs to the 
revenues received by the firms from selling and buying livestock can be 
computed. During the year 1947 the respondent firms spent the fol- 
lowing percentages of their selling and buying revenues on business 
getting and maintaining as heretofore defined: 


Name of firm Percentage Name of firm Percentage 
Mid-West 


ON ieee ceiaiaies 16.8 
John Clay 
Farmers Union 


Great Northwestern. i Sioux City 


Hudson-Coe i Steele-Siman 
Swanson 


Lee: Livestock 

Long & Hansen 

Earl De Maranville 

201. The expenditures for business getting and maintaining used in 

ascertaining the above percentages are out-of-pocket costs and do not 
include any amounts for the time owners or salesmen spend in the 
country. The percentages shown are derived from information ap- 
pearing in the respondents’ quarterly reports. Similar information is 
obtained from Government Exhibit 20, pages 1 and 2, which shows, 
among other things, the gross income of the 25 respondents and the 
amounts expended by the 12 representative firms for business getting 
and maintaining in 1947. For example, Carpenter Commission Com- 
pany’s gross income for 1947 amounted to $40,788.36 and it spent 
$6,305.76 for business getting and maintaining. One firm expended 
approximately 24 percent of its gross revenues in its public relations 
activities, 
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202. It is possible to set out expenditures for business getting and 
maintaining on a per head basis as to each species. To do this, it is 
necessary to adopt some appropriate method of allocation as between 
species. The method used is the ratio which the gross selling and 
buying revenues received in 1947 from each species bears to the total 


selling and buying revenues. 


Cattle 
and Hogs | Sheep and Hogs | Sheep 
Name of firm —- = os Name of firm = 7 = 
per | head) | head) per | head) | head) 
head) head) 














18 0. 67 3. 55 4.7 2.4 
13.3 4.85 3.0 2. 65 9.3 
13.4 5.2 2.9 2.84 m4 
12.5 5.0 3.0 3.0 1.0 
7.2 2.7 2.5 2.2 1.09 
5.9 2.1 1.2 3.7 1.9 
6.1 5.5 3.8 4.3 3.5 
Progressive Farmers.---_.- 9. 67 3.77 1.6 3.7 1.7 
Sioux Oity......--.--- s--}| 121 4.0 3.34 5.9 2.6 
OI icsdbiicmeaneseeied 13.6 4.9 2.7 4.0 2.1 
Walte: ...1 2. :.2-2..3.2.- 10.8 4.2 2.6 5.1 23 
Aaa testament: 13.7 4.9 3.1 3.5 1.6 
John Clay: -..--2-=.-.=.- 11.6 4.2 1.7 


203. Upon the basis of all the evidence of ‘record, it is found that 
it is reasonable to cover into a schedule of reasonable rates on account 
of public relations, denominated here as business getting and maintain- 
ing, the following amounts per head: 


CTEIO DRG COCO nn ois scp einnenyandaasawsin 10 cents per head 
I ncn cocsin wiaaniacsqrabarna real parang alaeaedeniesindpteasaen 4 cents per head 
SCO an nt oh tt hi Sn casi da dluenten 2 cents per head 


Salesmanship—Per head cost of selling cattle 

204. Unless livestock is sold so as to realize its full worth in ac- 
cordance with prevailing market conditions, much of the farmer’s, 
the feeder’s, and the producer’s effort comes to naught. It is impera- 
tive, therefore, that those who do the selling or buying be highly 
skilled in their calling whether they be owners of agencies or em- 
ployees. Poor salesmanship is dear at any price. The responsibili- 
ties of salesmanship vary with the character of the consignments to 
be sold. The selling of fat steers is generally considered to demand 
the most skilled salesmanship. The selling of odd head of calves and 
of low-grade cows is considered to demand the least skilled salesman- 
ship and is the selling function usually performed by beginners. The 
reason for this is clear. A mistake of 1 or 2 cents per pound on the 
weight of a small calf would amount to little in dollars and cents. A 
like mistake per pound on a carload of fat steers would be a serious 


loss to the owner. 
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205. In most firms of any considerable size one or more of the owners 
usually serves as a salesman of one or more species. One owner may 
sell cattle, another may sell hogs, and they may employ one or more 
additional salesmen. A reasonable per head cost for the selling of 
an animal of a given species must be covered into rates and this cost 
should be the same whether the selling is performed by an owner or 
by an employee. The records of the agencies are so kept that it is 
possible to determine for all species what annual salaries their em- 
ployed salesmen receive. In the case of those firms all of whose sales- 
men are employees and in the case of other firms which employ 
salesmen to sell all of one species, it is possible to ascertain both the 
salaries paid to the salesmen and the amount of selling they do. In 
those cases in which one individual is the only salesman of a species, 
the number of head sold can be determined and the per head cost of 
salesmanship ascertained. In many firms, however, both owners and 
employees participate in the selling of the same species. The experi- 
ence of such firms does not furnish a basis for making a mathematical 
computation of the per head cost of salesmanship. However, it is 
possible to know how many salesmen, whether owner or employee, 
worked during a year or a given period, and it is possible also to 
ascertain the number of head of a given species they sold. To arrive 
at a per head cost of salesmanship a determination must be made as to 
what constitutes a reasonable volume of livestock sold to be associated 
with a reasonable salary for performing that amount of selling service. 

206. The record in this case shows the salaries drawn by employee 
salesmen in the year 1947 and in prior years as far back as 1943 and 
any bonuses paid to them. It shows also the monthly rate of pay 
to salesmen as of December 31, 1947, and as of May 1, 1948. Of 43 
employee cattle salesmen working on the Sioux City market in 1947, 
14 received less than $3,000, 10 received between $3,000 and $4,000, 11 
received between $4,000 and $5,000, 3 received between $5,000 and 
$6,000, 3 received between $6,000 and $7,000, 1 received $7,933.20, and 1 
received $7,971.66. 

207. The highest paid cattle salesman on the Sioux City market in 
1947 drew an annual income of $7,971.66, consisting of a salary of 
$4,500 and a bonus of $3,471.66. This salesman, together with the 
two owners who were also cattle salesmen, sold 78,621 head in 1947 
(T. 675). This same firm had five cattle salesmen in 1930 and sold 
39,429 cattle in that year. Conditions were not normal in either of 
these periods. In 1930, depression conditions existed, it was difficult 
to find outlets, and a buyer’s market prevailed. In 1947, on the other 
hand, cattle were relatively easy to sell and a seller’s market prevailed. 
One of the owners of this firm testified that in 1947 his firm did not 
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have as many salesmen as it should have had. This firm believes that 
it has been short one or two salesmen for a considerable period of time 
and intends to find and employ an additional salesman whether the 
volume of business increases or declines. The salary which it had in 
mind to pay this additional saleman is $5,000 a year (T. 1152). If it 
be assumed that the two owner cattle salesmen were entitled to as 
much for selling cattle as their highest paid employee salesman, 
($7,971.66) and that the additional salesman to be hired would receive 
$5,000 a year, the total cost of getting 78,621 head of cattle sold would 
have been $28,915 or 36.8 cents per head. If, however, conditions in 
1947 be taken as they actually were and if to each of the owners there 
be attributed a salary equal to that received by the highest paid em- 
ployee salesman, the cost of getting 78,621 cattle sold would have been 
$23,915, which is a per head cost of salesmanship of approximately 
30 cents per head. 

208. A helpful guide in arriving at a reasonable per head cost of 
salesmanship with respect to a particular species is the experience of 
those firms which hire salesmen to do all the selling. On the Sioux 
City market there are four such firms whose hired salesmen do all the 
selling of cattle (see Government Ex. 23). The total salaries of all 
cattle salesmen of each of these firms divided by the total number of 
cattle bought and sold by each during the year give a salesmanship 
cost of 28.33 cents per head for one firm, 24.57 cents for another, 31.72 
cents for a third, and 29.78 cents for the fourth. These per head costs 
are arrived at from actualities in 1947. The experience of these firms 
is as reliable a guide to the per head cost of selling cattle as the record 
affords. In the case of these firms, it is not possible to determine 
how many cattle any one salesman sold or bought, but it is possible 
to divide the total number of cattle bought and sold by the number 
of people buying and selling and obtain an average performance per 
salesman for each firm.? The following table shows for each firm 
operating on the Sioux City market in 1947 the number of cattle sales- 
men, including owners, working in the firm, the total number of cattle 
and calves sold and bought, and the average number of head sold and 


bought per salesman : 


2Throughout the treatment of selling, buying has been treated as the equivalent of 
selling since buying and selling expenses are not isolated from each other. 
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Num- 
ber of | Cattle ou 
sales- Name of firm calves |_Sales- 
man per man per 
(head) year 


Brown, ‘Goff, Fostei 
Earl De Maranville 


WSwrnrrdocw 


a 


Progressive Farmers 
Sioux City 
Swanson 


Wow c po 
a 


1 ‘The reoord does not show what species the salesmen of Johnson & Schroeder sell. 


209. From the foregoing table it is seen there is great variation 
in the number of head of cattle and calves sold and bought per sales- 
man, per year in the various firms. One firm sold and bought over 
40,000 head in 1947 for every cattle salesman it had. Another-sold 
and. bought over 47,000 for each cattle salesman. These were firms 
of large volume. Another large volume firm sold and bought over 
28,000 head to the salesman, and still another firm over 26,000 per 
salesman. Some of the firms handling smaller volume sold from 
18,000 to approximately 24,000 head per salesman. Other firms had 
lesser volume and consequently had less chance to keep their salesmen 
fully employed. Based on the foregoing performances, the selling 
of 20,000 head of cattle and calves per year is not an unreasonable 
number of cattle and calves to expect any reasonably efficient salesman 
to sell in the course of a year. Some salesmen sell double that amount 
or more. On the basis of the 1947 salary schedule of cattle salesmen’s 
salaries there were 4 salesmen out of a total of 43 employed cattle 
salesmen who drew salaries of over $6,000 per year. In the light of 
some decline in cattle receipts below the 1947 volume and in the light 
of. the probabilities of some salary increases, it is reasonable to asso- 
ciate the selling of 20,000 head of cattle with a salary of $6,000 a year. 
This will result in a reasonable per head cost to be covered into rates 
to be charged for the selling of cattle and calves. It is found that 
30 cents per head should be covered into reasonable rates to be charged 
for the selling of cattle and calves. 


Per head cost of selling hogs 

210. There are a number of firms operating on the Sioux City 
market in which the owners sell other species than hogs and hire a 
hog salesman or salesmen to sell all the hogs consigned to them, The 
per head cost to these firms of getting their hogs sold can be ascer- 
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tained by dividing the salaries paid the hog salesman during a given 
period by the number of hogs sold during the same period. The hog 
receipts of some firms are large enough so that in addition to hiring 
a salesman to do the selling they hire a yardman to assist with the 
driving and handling and to assist in a minor way in the selling. 
The receipts of some of the other firms are so small that they each 
hire only one man in their hog department. He does both the selling 
and yarding with some help from other employees. In a firm of this 
sort, the total salary paid divided by the number of hogs sold is the 
per head cost to that firm of getting its hogs sold and yarded. In 
those firms which have a sufficient volume of hogs to warrant the hir- 
ing of one or more salesmen and a yardman or two, the salaries paid 
the salesmen divided by the number of hogs sold is a fairly accurate 
reflection of the per head cost to that firm of getting its hogs sold. 
Some of the firms list two hog salesmen but no hog yardman. One 
of the salesmen may be listed as an assistant salesman. In a case 
of this sort the assistant salesman is more of a yardman than a sales- 
man. However this may be, the fact is that the salaries of: both 
divided by the number of hogs sold represents the cost to the firm 
of getting its hogs sold and yarded. 

211. The following table shows the number of hogs sold in 1947 by 
the firms which hire salesmen to sell all their hogs, the salaries paid 
the salesmen, and the per head cost of salesmanship including the per 
head cost of yarding in the case of those firms which had salesmen 
but no yardmen. 


Per head selling 


Number of Number hogs : cost or selling 
Name of firm salesmen sold Total salaries d 


— 


= 
PABPMAPIPNOGS@© 


SSISIeRSSE3 
SSSSSESELELSS 


Progressive Farmers 
Waitt & Hruska 
Wood B: 


aI > 
& 


SHPSepppmmoaak 
Ss 
a 
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1 This firm has two hog salesmen but no hog yardman. 


2 Includes both selling and yarding. 
The per head unit costs for John Clay & Co., Farmers Union, Hudson-Coe, Lee Live Stock, Long & 


Hansen, and Rice Bros. are shown on Government Exhibit 23, p. 1. 


212. In 1947, 8 hog salesmen were paid between $2,000 and $3,000, 
5 were paid between $3,000 and $4,000, 3 were paid between $4,000 and 
$5,000, and 1 was paid $5,000. Only four employed hog salesmen 
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on the Sioux City market in 1947 received a salary over $4,000. In 
six firms which hired salesmen to sell their hogs, the performance per 
salesman was 50,000 or more. On the basis of the performance of hog 
salesmen and in the light of the probabilities of some salary increases, 
it is reasonable to associate the selling of 50,000 head of hogs with a 
salary of $4,800, an amount exceeded by only one employee hog sales- 
man on the market in 1947. This will result in a reasonable per head 
cost of selling hogs to be covered into rates. It is found that 9.6 
cents per head should be covered into rates for the selling of hogs. 


Per head cost of selling sheep 

213. Most of the firms operating on the market do not maintain 
sheep departments although they do receive some sheep consignments. 
The practice of these firms is to turn over their sheep to be sold by one 
of the few firms maintaining a sheep department. In such cases the 
regular commission charges are divided between the consignee firm and 
the firm which does the actual selling. The scale tickets issued by 
the stockyard company to the firm actually selling the sheep are turned 
over to the firm to which the sheep were consigned, and the latter firm 
does the necessary office work and accounts to the consignor. To those 
firms which do not maintain sheep departments, the handling of sheep 
is not a primary activity. Their sheep experience is useful in deter- 
mining their costs on account of sheep for such functions as adminis- 
trative and general expenses, office salaries, and the like, but it is not 
pertinent in determining the cost of selling sheep for the owners neither 
sell them nor hire others to sell them. The experience of those firms 
which maintain sheep departments and employee salesmen to sell 
sheep is pertinent in arriving at per head costs of selling this species. 
Many of the firms handle such a small volume of sheep that the per 
head costs of salesmanship are unreasonably high. The following 
table shows for each firm which maintained a sheep department the 
number of sheep sold, the number of salesmen, the salaries these sales- 
men drew, and the per head cost for each firm of getting sheep sold. 


Number of 


Name of firm ne Salaries N — of | Per head cost 


Producers. 
John Clay. 
CN EET 


Soom 


Com me me 
COMmBRUSIOS 


a 


¥4| 3,736 an 
3,450 and 


PO Mm 


3E528SS2588 
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bh 


ne 
ee 


1 These firms have no yardmen. Per head costs are shown for both selling and yarding. 
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214. On the basis of the performance of salesmen in those firms 
which maintain sheep departments, and in the light of an expected 
decline in sheep receipts below the 1947 volume and in the light of the 
probabilities of some salary increases, it is reasonable to associate the 
selling of 75,000 head of sheep with a salary of $4,800. It is found 
that 6.5 cents per head is a reasonable amount to be covered into rates 
on account of selling sheep. 










Return on capital 

215. The business of the respondents is highly personalized and 
does not require the use of capital to the extent of the general run of 
public utilities. 'The agencies own office furniture, fixtures and equip- 
ment and automobiles which represent capital (see Government Ex- 
hibit 21). Another item which should be considered in this connection 
is an adequate amount for working capital. As hereinbefore stated, 
the agencies collect their commissions daily, which provides a con- 
tinuous inflow of cash (see Par. 167, supra). The agencies are paid 
by their consignors for the work done by their employees before the 
agencies pay their employees for the work they do for consignors. 
There are certain other items of expense, such as insurance, which the 
agencies must prepay, and they also must purchase and keep on hand 
supplies of forms and stationery used in the conduct of their business. 
These prepayments and inventories tie up funds and require working 
capital. The amount tied up in inventory from time to time, prepaid 
insurance, and other cash-requiring items is not subject to mathemati- 
cal computation. In other rate cases, this question has been resolved 
by taking one-twelfth of total operating expenses, including salaries, 
and considering this amount as adequate for working capital. This 
seems to be a liberal allowance and the method heretofore followed is 
followed in this case. (See Government Exhibit 22.) Some of the 
firms carry automobile depreciation accounts in which they write off 
25 percent of the cost each year. Other firms do not maintain depre- 
ciation accounts. In determining the value of automobiles owned by 
the agencies at the time of the hearing, automobiles purchased in 1947 
have been included at their cost. Those purchased prior to 1947 have 
been depreciated at the rate of 25 percent per annum, and the depre- 
ciated value of such cars has been carried into capital. 

216. The following table summarizes the capital considered as being 
devoted to the market agency business by each of 13 representative 
firms: 
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Interest 
Amount of at TH per 


Amount of 
i capital 


capital Nate of company 


Name of company 


Searasy 


217. The sum of $8,250.31 representing capital allowed for the 
Carpenter firm is arrived at as follows: 


“+ 1 Automobile (1946 model) see Government Exhibit 21__ $2, 533. 00 
Less depreciation at rate of 25% 


1, 899. 75 
Add: 
Furniture and fixtures—see Government Exhibit 21_ 1, 347.56 
Working capital allowance 


5, 850. 31 


8, 250. 31 


The amount of capital allowed for the remaining firms is calculated on 
a similar basis. The Exchange membership. allowance of $2,400 is 
calculated for each firm to provide for a return to respondents of the 
$60,000 allowed for the group in Paragraph 133. Accordingly, this 
amount is allowed in the computations of capital for Farmers Union 
and Producers Commission Company although these firms are not 
members of the Exchange. 

. 218. The following table shows the per head interest cost when the 
interest i in the preceding table is allocated to species on the basis of the 
gross revenues received by each of the firms from each species in 1947 
and when the amount of interest so allocated to each species is divided 
by the number of head of that species received in 1947 by each firm. 


Cattle : 
and Hogs | Sheep 


Name of company pat . - Name of company = — 
: ' head) | head) 


Carpenter. 
John Clay 


Producers Commission... 


NBBEBRN 


Long.& Hansen _- 
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On the basis of the foregoing and all the facts contained in the record, 
it is found that the following are reasonable per head amounts on 
account of each species to be covered into rates for interest on the capi- 
tal respondents have in their business: 

1.25 cents per head 


.40 cents per head 
.25 cents per head 


Management and uninsurable risks 

219. In arriving at a reasonable per head amount to be covered into 
rates, consideration must be given to the cost of management and of 
uninsurable risks, allowances for which are ordinarily referred to as 
profit. Among the respondents are three cooperative associations 
which hire and pay for management, and another agency, John Clay, 
is a branch with home offices in Chicago. The salary paid the resi- 
dent manager of one of the cooperatives, the assessments made on its 
receipts of livestock to cover its share of the general organization ex- 
penses, the expenses incurred by its manager and others in travel, and 
other miscellaneous items amounted to $12,935 in 1947. According to 
any reasonable standard for the measuring of the per head costs of 
management, the items of expense which go to make up this amount, 
spread over the volume handled by that cooperative, would be the 
maximum. Many of the items which go to make up this amount could 
be eliminated under strict scrutiny on the ground that they are not 
costs of management at all. For purposes here, however, this entire 
amount is considered as the cost of management to this firm. Similar 
expenses for one of the other cooperatives were $5,203 in 1947. The 
expenses of the other cooperative attributable to management were 
$4,302. In the case of one respondent firm which is a member of an 
organization operating at a number of livestock markets, the salary 
of the local manager was $4,500. In addition to this, the home office 
contributed to its management. Because of this, some expense is 
rightly attributable to the operation of the branch firm. There are no 
figures in the record which make it possible to determine for this firm 
the proper amount to be considered as reasonable compensation for all 
its management, but the ascertainable cost for management would rep- 
resent a minimum. A reasonable figure to be covered into rates would 
lie somewhere between this minimum per head cost and the per head 
cost to that cooperative whose experienced cost represents the maxi- 
mum. The per head costs on account of management for these four 
agencies allocated to species on the basis of gross revenues received 
from each species in 1947 are as follows: 
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Cattle Hogs 
Cents Cents 


Progressive Farmers 
John Clay 


220. In addition to a proper amount to be covered into rates for 
management, there is the item also of uninsurable risks. The live- 
stock commission business is an agency business and, the faithfulness 
of the agents assumed, there is little chance for loss through the 
assumption by the agencies themselves of those risks against which 
they cannot obtain insurance. The experience of the respondents bears 
this out. Since 1943 the respondents have been making quarterly 
reports to the Secretary of Agriculture showing their expenses in 
detail. It is possible to identify both the occasion of the losses sus- 
tained and the amount. During this period there have been changes 
in the names of some of the firms. Some firms have gone out of 
business and others have begun business. The following table shows 
by firms and by years from 1943 to 1947, inclusive, the losses sus- 
tained by the agencies on account of bad debts, adjustments and 
errors in accounts, errors requiring refunds, losses on account of 
refused purchases, losses on account of estray animals, losses in han- 
dling branding fees, feed, freight, and other miscellaneous items: 


Name of firm 


B weS S8sSeans 
BoBESSw oes 


p 


2 
BoooNeSNe 


essa sa 


Vickers & Herman. 
Waitt & Hruska___ 


= 


Grand total for 5 years: $24,226. 
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221. In his cost study for the year 1947 the Government accountant 
included the losses shown above in administrative and general ex- 
penses. The per head costs for administrative and general expenses 
hereinbefore found to be reasonable reflect a reasonable amount for 
such losses. No specific separate amount need, therefore, be added 
here to cover such losses. 

222. On the basis of the facts set out above and all the testimony, 
it is found that the following per head amounts should be covered 
into rates on account of management: 

6. 25 cents 


Summary of unit costs 

223. The following is a summary of the per head costs hereinbefore 
found reasonable to be covered into rates for the various items incident 
to the rendition of the services performed for the public by the 
respondent market agencies: 


oo Cattle 


Cents Cents | Cents 
Yarding salaries and Salesmanship . 00 9. 60 


office stlries 15. 00 b b Return on capital 


14.00 Management expense. - . - 
adaieisvaiivs and gen- F . : Total per head 
eral expenses 5. 50 be 
Business eens: and 
maintaining - - ---| 10.00 


Value of the service 

224. Respondents introduced considerable evidence to show re- 
spondents’ proposed rates are not in excess of the value of the service. 
While they have succeeded in this objective, we have not been per- 
suaded to adopt respondents’ methods of arriving at reasonable rates 
or to adopt the precise level of rates sought by respondents for reasons 
given in other parts of this decision and order. Nevertheless, in the 
rates hereinafter prescribed as reasonable, the value of the service has 
been given recognition in two ways. Cattle generally sell for more 
than other species and carry the highest per head rates. Calves 
which generally sell for less than cattle but for more than hogs carry 
a rate higher than hogs but less than cattle. Sheep which generally 
sell for the least carry the lowest per head rate. The value of the 
service rendered by the agencies to their patrons at the present time 
has also been given recognition in that the rates hereinafter prescribed 
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are higher than they would have been on the basis of the same per 
head costs if prices of. livestock were lower. 


Respondents’ Flexible Tariff 

225. Respondents submitted two types of tariff with their petition, 
designated as Exhibits 1 and 2. Exhibit 1 sets forth a tariff com- 
bining straight headage charges with a percentage feature plan. 
Exhibit 2 sets forth buying and selling charges on a straight headage 
basis. The rates and charges proposed in Exhibit 1 differ from those 
set forth in Exhibit 2 with respect to selling charges. Respondents 
state that the two schedules, even with respect to selling charges, will 
preduce the same return to respondents so long as sales prices of live- 
stock remain substantially at present levels. The schedule of rates 
and charges set forth in Exhibit 2 is of the same structure as the 
schedule presently in effect except that the rate brackets of the former 
differ as to the number of head included in various brackets. Re- 
spondents contend that the rates based on the percentage plan are 
correlated to their costs of doing business and will produce revenues 
that will adequately reflect such costs and the value of their services. 
Nevertheless, respondents state that they are willing to have the Sec- 
retary determine the form in which the rates shall be cast in the event 
that the Secretary does not concur in the view of the respondents 
with respect to the soundness of the percentage plan. 

226. The provisions of the percentage plan tariff (also called the 
flexible tariff) applicable to the selling of cattle are generally typical 
of those applicable to the selling of calves, hogs and sheep. The por- 
tion of such tariff applicable to the selling of cattle (see Respondents’ 


Brief, p. 276) is as follows: 


Section A—SELLING CHARGES 
Cattle: 
Consignments of one head and one head only 
Consignments of more than one head: 
Consignments of 20 head or less: 
144% of gross proceeds of sale of each consignment, but not 
to exceed $1.15 per head or to be less than 85¢ per head for the 
consignment. 
Consignments of more than 20 head: 
For 20 head in each consignment: 144% of the gross proceeds 
of sale of such number of head but not to exceed $1.15 per head 
or to be less than 85¢ per head for such number of head. 
For all head over 20 in each consignment: 
144% of the gross proceeds of sale of all such number of head 
but not to exceed 90¢ per head or to be less than 70¢ per head 
for such number of head. 
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227. The respondents state that the object of the flexible tariff is 
not primarily to place the commission charges of the respondents on 
a percentage basis. It contains both maximum and minimum charges 
which operate as upper and lower limits on the amount returnable to 
the commission merchant under the tariff. The prime factor in de- 
termining whether the percentage or the maximum or minimum would 
be applied in a given case would be the market sales prices at the time 
of the transaction. At present, market sales prices are at such a high 
level that the application of the percentage feature of the charge to 
the gross sales proceeds would result in an amount in excess of that 
obtainable by applying the maximum headage charge, so that the 
maximum charge would measure, at the present time, the return to 
which respondents would be entitled. As market sales prices decline, 
a point would be reached when application of the specified percentage 
to the gross sales proceeds would result in an amount less than that 
realized by application of the maximum per head charge to the con- 
signment, so that, in such instances, the amount of return would be 
that realized by the application of the percentage rate to the gross 
sales proceeds. As the downward trend in market values of livestock 
continued, a point would be reached when the amount of return avail- 
able to respondents by application of the percentage to the gross sales 
proceeds would be less than the minimum per head charges, so that, 
in such case, respondents’ charges would be controlled by the minimum 
headage charges. The reverse of the foregoing situation would take 
place when the sales price of livestock began to rise once more. In 
an upward spiral, a point would be reached when the amount charged 
by application of the percentage rate to the sales proceeds would be in 
excess of the minimum per head charges, so that such percentage rate 
would determine the respondents’ rate once more. So, also, when the 
amount returnable to respondents by the application of the percentage 
rate to the sales proceeds exceeds the amount determined by applying 
the maximum per head charge, the maximum charge would become 
operative. All these charges would take place automatically. The 
then current sales price of the livestock would determine the rate in a 
given instance. 

228. The respondents offered testimony showing how, on a his- 
torical basis, the proposed tariff would have operated between 1930 
and 1947 had such tariff been in effect and the range of market prices 
during such period when the percentage, the maximum, or the mini- 
mum charge would have been operative. Respondents also offered 
in evidence Exhibits 32 and 33 for the purpose of showing graphi- 
cally the operation of such factors. The exhibits were offered through 
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Robert I. Jones, an accountant of Arthur Anderson & Co., accountants 
and auditors, Chicago, Illinois. Respondents’ Exhibit 32 contains a 
group of 8 graphs from which it is possible to see the relationship be- 
tween the average parity price per hundredweight for livestock during 
the period 1930 to 1947, the average sales prices per hundredweight 
during such period, and the areas in which the maximum, the minimum 
and the percentage charges of the proposed tariff would have been 
in effect during such period. 

229. Respondents’ Exhibit 33 shows, for the period 1930 to 1947, a 
comparision of the average selling charge which would have been 
made if the proposed tariff had been in effect, the average actual selling 
charge and the range of selling charges under the proposed tariff 
within which the percentage feature would have been applicable. 

230. Respondents state that the reasonableness of the flexible tariff 
is also indicated by comparing respondents’ charges for selling hogs 
and beef cattle with the charges made by other agents in selling the 
corn equivalents thereof. Respondents’ Exhibit 34, Tables 1 and 2, 
discloses that it costs less to market corn as livestock than as corn. 

231. The buying charges in the respondents’ flexible tariff are in 
the form of straight headage charges and are well below the selling 
charges. It is stated that most of the firms only purchase feeder and 
stocker livestock for patrons in the nearby feeding territory and most 
of the increases proposed deal with such livestock. Respondents state 
that the volume of such business is insignificant when compared with 
that attributable to their selling activities. 

232. Respondents point out that flexible tariffs, such as they pro- 
pose, are in widespread use in the livestock industry. Witness Ashby 
testified that some 20 federally supervised auction markets in the 
Sioux City market area operate on a graduated commission rate basis; 
that 19 of such markets are on a partial percentage or flexible basis in 
that 15 have commission charges that vary according to the weights 
of the livestock sold; that at 14 markets rates vary according to the 
sales price; and that some markets use a combination of percentage 
and headage rates. There is no doubt that such is the case. 

233. Respondents also offered evidence to show that it is a common 
practice in the case of the sale of other commodities for the sales 
agent to receive his reimbursement on a percentage basis. For ex- 
ample, the selling charges on the Sioux City Grain Exchange for the 
sale of corn is one percent of the selling price, with a minimum of one 
cent per bushel and a maximum of two cents per bushel. Additional 
charges for inspection and weighing are assessed against the shipper. 
Similarly, selling charges are assessed on a percentage basis in con- 
nection with the sale of tobacco, fruits and vegetables, fluid milk, hides, 
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pork, lard, meat and grains. Also, the same type of charge is assessed 
by brokerage houses in connection with the selling of securities on 
the New York Stock Exchange. 

234. Efforts in the direction of getting flexibility into tariffs as 
distinguished from flat charges per head are to be commended. We 
can appreciate also respondents’ apparent desire to have their rates 
reflect to some degree high livestock prices. However, we do not 
believe it wise to prescribe at this time a tariff based upon a percentage 
of the selling price of livestock in the manner advocated by respond- 
ents. Respondents and the Branch agree that the basic objective of 
rates in a proceeding such as this is to return the costs of the service. 
The plan seems to assume that respondents’ costs are lower when the 
sales prices are lower and that the costs are greater when the sales 
prices are higher. While it is true that there is some correlation be- 
tween respondents’ costs and the selling prices of livestock, as con- 
tended for by respondents, it is apparent that the correlation is in a 
broad sense over a long period of time. There are significant yearly 
fluctuations. A large corn crop may result in large numbers of hogs 
produced and a reduced price although the general price level and 
respondents’ costs remain in status quo or even increase. For example, 
hog prices have come down considerably since the hearing but respond- 
ents’ costs have probably gone up. Conversely, due to weather con- 
ditions or other factors, a reduced supply of livestock may result in 
higher prices for livestock in advance of any increase in the general 
price level. Without additional study with a view to taking account 
of such factors, we are not convinced that the correlation has been 
shown to be sufficiently close to warrant a conclusion that the rates 
resulting from the percentage schedule would be reasonable. Again, 
it appears that for some time the percentage plan advocated would not 
be effective because livestock prices are at a level higher than the 
maximum flat charges proposed. This is another reason for not now 
prescribing the percentage feature since the plan would not go into 
operation until some indefinite future time. Perhaps the intervening 
period could be used for further research on the matter of a percentage 
plan or other formula which would be more closely correlated with 
respondents’ costs. It might be observed too that the present proposal 
is somewhat complicated with the minimums, maximums and a percent- 
age plan working between. Several computations would be necessary 
in many cases to determine the applicable charge. 




























VII. Unreasonableness of Current Rates 





235. The original order prescribed rates on the basis of conditions 
prevailing prior to and at the time of the original hearing. That was 
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more than seventeen years ago but the rates prescribed in the order 
of July 25, 1931, are still the only rates as to the unreasonableness of 
which a finding has been made. On November 19, 1937, a supple- 
mental order was issued without a hearing which permitted the re- 
spondents to put into effect temporarily a schedule of rates higher 
than those prescribed in the original order. From time to time since 
that date other supplemental orders have been issued permitting 
temporarily other rates for specified short periods. The last of these 
orders permitted temporary rates to go into effect on January 1, 1948, 
which rates are now in force. Many substantial changes in the con- 
duct of respondents’ business have occurred since the original hearing. 
The manner in which livestock arrives has changed in that the truck 
has largely superseded the railroad car as a means of transportation 
and costs have increased considerably. The structure of. the tariff 
originally prescribed as reasonable no longer fits the changed mode 
of arrival. Upon the basis of the findings and conclusions heretofore 
made and a consideration of all the evidence in this proceeding, it is 
found that the rates and charges imposed by the basic order of July 
25, 1931, which have not been effective since 1937, contain rates and 
charges which are unjust and unreasonable, and that the rates and 
charges currently in effect should be replaced by the rates and charges 
found herein to be reasonable. 


VIII. Reasonable Rates 


236. On the basis of the foregoing and all the evidence of record, 
it is found that the following constitutes a schedule of just, reasonable 
and nondiscriminatory rates and charges for the buying and selling 
of livestock on a commission basis at the Sioux City Stock Yards, 


Sioux City, Iowa: 
DEFINITIONS ; 


A consignment.—For the purpose of assessing selling charges, is all the live- 
stock of one species (cattle, calves and bulls to be considered as separate species) 
belonging to one owner and delivered to one market agency, and offered for sale 
by it during the trading hours of one day. 

A purchase order.—For the purpose of assessing buying charges, is all the live- 
stock of one species (cattle, calves and bulls to be considered as separate species) 
bought at any time but shipped to, or delivered to, one person on one market day. 

A draft.—tis all the livestock of one species (cattle, calves and bulls to be 
considered as separate species) in one consignment sold-to the same purchaser, 
at the same time, and at the same price per cwt., irrespective of how the livestock 
is weighed. 

A person.—Is an individual, a partnership, a corporation, and /or an associa- 
tion of any such acting as a unit. 

’ Calwes.—Are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is 400 pounds or under. 
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Cattle—Are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is over 400 pounds. 

Bulls—aAre uncastrated male animals of the bovine species, weighed in drafts, 
the average weight of the animals in which is over 700 pounds. 








SELLING AND RESELLING CHARGES 










Cattle: Per head 
Consignments of 1 head and 1 head only__--_------------------~---- $1. 20 
Consignments of more than one head: 

Vice & head 40 cnch contignimett. 3. cece etnnccus 1. 00 
Next 10 head in each consignment_____..___.-._____--__~-~-.. - 95 
Each head over 15 in each consignment______-_------_-_-_---~- . 85 





The maximum charge on a consignment of cattle arriving by rail shall not 
exceed an amount equal to $28 multiplied by the number of cars in which the 
consignment arrives at market. 









Calves: 








Consignments of 1 head and 1 head only___-~_~-----------_--_--_-~ $0. 65 
Consignments of more than 1 head: 
Hirst 5 bend in: each consignments. xine . 55 
Next 10 head in each consignment... 2 nnnceee - 50 
Hach head over 15 in each consignment____-_--_____--_--____.. .40 





The maximum charge on a consignment of calves arriving by rail shall not 
exceed an amount equal to $28 multiplied by the number of single deck cars in 
which the consignment arrives plus $33 multiplied by the number of double deck 
cars in which the consignment arrives. 









Balls, trrespective of manner of artival...... <2 sinc cceececananenes 











Hogs, irrespective of manner of arrival: 
Consignments of 1 head and 1 head only__-_-_- ak aE area . 50 
Consignments of more than 1 head: 
Pirst 10 head in each consignment... 5c eenncennee -8t 
Best 1 seed: 1h GGG: COMPISEINORS nn trie tenia 31 
Each head over 25 in each consignment____-_--._______-______ . 26 
Sheep: 
Consignments of 1 head and 1 head only.._........................ . 50 






Consignments of more than 1 head: 








Next 40 head in each 250 head in each consignment______________ 
Next 150 head in each 250 head in each consignment____________ 


First 10 head in each 250 head in each consignment________-___ 35 
Next 20 head in each 250 head in each consignment_______-______ - 28 
Next 30 head in each 250 head in each consignment__-__________. 22 
12 
- 06 






The maximum charge on any consignment of sheep arriving by rail shall not 
exceed an amount equal to $20 multiplied by the number of single deck cars in 
which the consignment arrives plus $27 multiplied by the number of double deck 
cars in which the consignment arrives. 









EXTRA SERVICE SELLING CHARGES 






In the case of those consignments where more than three drafts are necessary, 
25 cents per draft in excess of three, maximum $3 on any one consignment, will 
be charged. (This provision does not apply to PURCHASE ORDERS.) 
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Buyine CHARGES 


The charges for buying any species of livestock shall be the same as the selling 
or reselling charges for that species, except that no charge shall be made on 
account of extra drafts. When, however, it is necessary for the agency to pick up 
the PURCHASE ORDER from more than three other agencies and/or dealers, a 
charge of $0.50 shall be made for each market agency and/or dealer over three 
from whom the PURCHASE ORDDR is picked up. 


Extra SERVICE BUYING CHARGES 


When cattle bought from other firms by the purchaser himself are paid for, 
and/or picked up, and/or billed out, and/or any assistance is given relative to 
tuberculin or abortion tests, the regular buying commissions herein provided shall 
be charged. 

When cattle consigned to a commission firm for sale are sold to a buyer who 
requests that his purchase be billed out, one-fourth the regular buying commis- 
sion shall be charged to the buyer, except that there shall be no charge when the 
Sioux City Stock Yards Company will accept for forwarding orders out of pens 
into which delivery off scales is made. When any assistance is given relative 
to. tuberculin or abortion tests, the regular buying commission herein provided 
shall be charged. 

OTHER SERVICE CHARGES 


For delivery of cattle and/or calves to brand chutes for branding, dehorning, 
castration, vaccination, etc., the charge shall be five cents per head, with the 
minimum charge for any one lot of cattle and/or calves, $1.00. (This is in addi- 
tion to the two service charges listed above. ) 

The Sioux City Livestock Exchange will make a charge against each firm 
for whom it makes collections of checks for livestock sales and purchases, based 
on the cost of such service prorated on a basis of the number of items handled, bills 
for such service to be rendered and paid monthly. 

A check of the number of items will be made one month in four, and the result 
of that check will serve as a basis for the charge for the ensuing four months. The 
minimum charge per month for any firm will be twenty-five cents. 

For computing, collecting and paying or remitting to the person entitled to re- 
ceive the same, any truck or hauling charge for transporting livestock to or from 
the Sioux City Stock Yards, a charge of ten cents shall be made, this charge to 
cover all collections and remittances of such hauling charges as shall be made at 
one time covering deliveries of livestock on a single market day, by one truck 
carrier. 

‘Charges for inspection shall be made, as hereinafter set out, to cover inspection 
of hogs for dockage when necessary, and inspection of hogs for injury or disease 
affecting their fitness for human food; inspection of cattle for injury or disease 
affecting their fitness for human food; inspection and examination of cripples 
or dead animals for marks of identification, and the weighing of dead animals and 
rendering reports thereon to the consignees, consignors, and U. S. Bureau of Ani- 
mal Industry. 

Hogs.—A charge of 50 cents shall be made, to apply on the additional cost of 
inspection of hogs. whenever an appeal is taken from the shrinkage or dockage 
fixed by the Inspector in Charge at the scale to the Chief Inspector, said charge to 
be paid by the person or firm appealing. 
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A charge of $1.50 shall be made, to be paid by the person appealing, when- 
ever an appeal shall be taken from the decision of the Chief Inspector to the 
Board of Arbitrators, said sum to be divided prorata between the arbitrators act- 
ing in the case, as their compensation for service. 

A charge of 30 cents per carload shall be made to cover the cost of inspection 
of hogs for dockage when necessary, and inspection for injury or disease affecting 
their fitness for human food on all hogs arriving by rail. On hogs trucked or 
driven in, a charge of 114 cents per head up to 30 cents shall be made for any lot 
of hogs not exceeding 30 head. The same rate shall apply on the excess over 30 


head. 
Cattle.-—A charge of 30 cents per carload, regardless of number of animals in 


any car, shall be made on all cattle arriving by rail, to cover the cost of inspection 
of cattle sold for slaughter for disease or injury affecting their fitness for food. 
On cattle trucked or driven in, the charge shall be 114 cents per head up to 30 cents 
for each lot not exceeding 25 head, the same rate to apply on the excess over 25 
head. 

IX. Adequacy of the Rates 

237. In arriving at the per head costs heretofore found reasonable 
for each species consideration has been given to incurred costs of typi- 
cal firms, to amounts necessary to remunerate management as measured 
by the experience of those firms which employ salaried managers, and 
to interest on capital supplied by owners for the use of the public. If 
this were a case involving the rates to be charged by a natural monop- 
oly, rates high enough to produce sufficient revenues for these purposes 
would meet those criteria of reasonableness generally recognized and 
followed. But this is not a case of that kind; it is a case in which rates 
are prescribed for each individual member of a group of agencies all 
serving the same general territory, all competing with each other for 
patronage, and all under compulsion of law charging uniform rates. 
This is a circumstance that must be given weight even though not 
subject to mathematical computation and statistical analysis. 

238. Due in part to this peculiarity of the commission business the 
rates prescribed have been set at a point high enough to produce enough 
per head revenues to meet all the per head costs found reasonable for 
each of the species and, in addition, a substantial per head margin. 

239. The record shows for the firms used as typical the number 
of head of cattle and calves falling in each bracket of the schedule 
in effect throughout the year 1947, including that bracket denomi- 
nated “the first 15 head.” It does not show specifically the number 
of head which arrived in consignments of from 2 to 5 head, inclusive, 
and from 6 to 15 head, inclusive. It does show the average number 
of head per consignment received by each of the firms operating on 
the market. The average number of head per consignment so re- 
ceived justifies the conclusion that at least half of the cattle and 
calves arriving in consignments of from 2 to 15 head, inclusive, arrived 
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in consignments of from 2 to 5 head, inclusive. For purposes of test- 
ing the revenue producing power of the prescribed rates, the number 
of head arriving in 2 to 5 head consignments is taken as equal to the 
number of head arriving in the 6 to 15 head consignments. 

240. A schedule of rates of the same structure as that in effect in 
1947 but with rates of $1.20 for the one head bracket, 95 cents for the 
2 to 15 head bracket, and 85 cents for the over 15 head bracket for 
cattle, and rates of 65 cents, 50 cents, and 40 cents per head for like 
brackets for calves, would produce per head revenues on cattle and 
calves of 92.3 cents per head. The difference between this figure and 
the reasonable per head cost of 82 cents per head found to be reason- 
able for cattle and calves is a margin of 10.3 cents per head. The 
rates prescribed herein on the assumption made as to cattle and calves 
will produce the following per head commissions when applied 
against the cattle and calves received by the representative firms for 
the full year 1947, the hogs received from January 27 to December 
31, 1947, and the sheep received during the first quarter of 1948: 


Cattle: 
Consignments of 1 head and 1 head only 23, 799 $1. 20 
Consignments of more than 1 head: 
First 5 head in each consignment 261, 205 1.00 
Next 10 head in each consignment 261, 204 95 
Each head over 15 in each consignment 234, 971 85 


781,179 
Revenues per head—$0.944. 
Calves: 


Consignments of 1 head and 1 head only. 403 
Consignments of more than 1 head: 
First 5 head in each consignment ‘ 
Next 10 head in each consignment 3, 450 
Each head over 15 in each consignment 


Revenues per head—$0.511. 8, 663 
Total head cattle and calves—789,842. 
Total amount—$742.061.40. 
Revenues per head—$0.9395. 
Hogs: 


Consignments of 1 head and 1 head only. 4, 128 

Consignments of more than 1 head: 
First 10 head in each consignment 313, 474 ‘ 115, 985. 38 
Next 15 head in each consignment. - - _-- 212, 028 ‘ 65, 728. 68 
Each head over 25 in each consignment 124, 006 - 32, 241. 56 


653, 636 216, 019. 62 
Revenues per head—$0.33. 


Shee 
Seitimntsite of 1 head and 1 head only-_~-.__-_-_..--..--... eee ‘ 39. 50 
Consignments of more than 1 head: 
First 10 head in each 250 head in each consignment ; 4 
Next 20 head in each 250 head in each consignment- 5 
Next 30 head in each 250 head in each consignment- 
Next 40 head in each 250 head in each consignment. 
Next 150 head in each 250 head in each consignment. 


Revenues per head—$0.173. 


The per head costs found reasonable herein as to each species deducted 
from the per head commissions producible by that portion of the 
schedule set out in cents per head results in the following margins: 
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Cattle and 
calves Hogs 


$0. 9395 $0. 3300 
- 8200 - 2975 


- 1195 - 0825 


241. The revenues derivable from the rendering of extra services 
have not been included in computing the per head commissions under 
the rates found reasonable. Inspection charges on hogs, for instance, 
are to be assessed at the rate of 30 cents a carload, and at 114 cents per 
head on those arriving by truck up to 30 head in one lot with a maxi- 
mum of 30 cents on any one lot. The inspection charges on cattle will 
amount to approximately 114 cents per head. A computation as to 
what per head revenue the other extra service charges will produce is 
impracticable. It is not possible, therefore, to ascertain the exact 
amount of revenue per head that will be derived from the rendering 
of all the extra services. But whatever the amount may be on the 
various species, the per head commissions will be increased by those 
amounts, with the result that the per head margins shown will be in- 
creased by the same amounts. 

242. The rates prescribed are for a group of competing market agen- 
cies, not for a utility enjoying a natural monopoly. The results to the 
various agencies of charging the same rates will naturally vary. In 
order to make sure that the rates will not work a hardship upon rea- 
sonably efficient younger firms and others which for one reason or 
another are not yet firmly established, a per head margin above reason- 
able per head unit costs has been provided. An additional reason for 
allowing a margin between per head revenues and per head costs is in 
order to provide a cushion which can absorb a decline in volume of 
receipts and for other contingencies. If the volume should decline, 
most of the agencies would not be able immediately to reduce their costs 
in the same ratio. Their per head costs could not be held stationary 
but would increase and, but for the margins, the increase in per head 
costs would warrant the agencies in seeking an increase in rates. While 
rates are not prescribed in perpetuity, it is not desirable that they be 
changed with too great frequency. The inclusion of a margin makes 
it possible for the agencies to establish reserves against a decline in 
volume and other contingencies, and so makes for rate stability. 

243. The rates which are prescribed in this case are fixed and uni- 
form charges to be observed in any individual transaction between 
any agency and any patron. The prescribing of this fixed and uniform 
rate schedule for a unit of service irrespective of by whom rendered 
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does not limit the amount that any individual may earn in the aggre- 
gate. That aggregate will depend upon the efficiency with which he 
conducts his business and the amount of business he can attract with 
the quality of service he renders and through justifiable publicity.’ 

244. Under a schedule of, rates based on a reasonable per unit cost, 
the aggregate amount paid by the public which elects to market its 
livestock at Sioux City will vary with the volume consigned to that 
market to be serviced. It will not depend on the number of owners 
of agencies who hold themselves out as willing and ready to serve 
the industry. Rates arrived at on the basis of reasonable unit costs 
leave each owner free to earn what he can. If one owner does well, 
his prosperity is not evidence that the rates are too high. If another 
does poorly, his lack of prosperity is not evidence that the rates are 
unreasonably low. If, on the other hand, an average salary for all 
owners should be considered as a necessary and legitimate factor in 
the building up of a reasonable schedule, then that average or some 
other would become a necessary factor in making a determination of 
the reasonableness of the future results of the rates. The crux in 
either case would have to be the fixing of average salaries of owners 
to be covered into rates. If an average salary for owners were a 
necessary rate factor, as I do not believe it is, a rate case could be pre- 
cipitated without a change in either the quantity or quality of the 
service and without a change in actual costs. All that would be 
necessary would be for present owners to take in as partners those 
employees whose salaries were less than the average for owners and 
claim the aggregate increase as an increase in costs that must be passed 
on to the public in increased rates. It is not the function of the Sec- 
retary of Agriculture under the Packers and Stockyards Act to fix, 
limit, increase or decrease the salary of any individual owner of any 
market agency, or to determine what the aggregate or the average of 
all should be. We doubt that a rate policy can be sound which would 
make it necessary for him to do indirectly in making rates what he 
has no right under law to do directly. 


§ For instance, if the owner of a firm is a cattle salesman and sells all the cattle he receives and he hires 
all his hogs and shee —. the amounts per head he may retain out of the per head revenues received under 
the rates will be as follows: 


Cattle and Hogs 


:0000 
- 0825 
. 0665 
His total earnings would be these amounts applied against the number of head of each species 


received, together with such revenues as he would collect for the rendering of any extra services for 
which rates have been set. 
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245. Respondents have asked that they be treated in this proceeding 
in a manner encouraging to an industry group in need of revitaliza- 
tion. Throughout, we have tried to keep this in mind and to be 
as favorable as is consistent with the obligation to arrive at rates 
reasonable to the patrons as well as respondents. Although we do 
not think the appropriate test to be how well respondents as a group 
will fare under the rates prescribed, comparison of the rate schedule 
prescribed with the rate schedule in effect in 1947 demonstrates that, 
as a group, respondents’ interests have not been treated lightly or 


disregarded. 
ORDER 

246. On and after March 1, 1950, the respondent market agencies 
shall cease and desist from demanding or collecting for any stockyard 
service rates or charges other than those set forth in Paragraph 236 
hereof and, within 20 days from the date hereof, shall publish and 
file with the Secretary of Agriculture a schedule of such rates and 
charges to become effective on March 1, 1950. 

247. The respondent market agencies shall continue to make reports 
to the Secretary of Agriculture in the same form as those which have 
heretofore been submitted pursuant to informal agreement, provided, 
however, that the respondents and the administrative officials of the 
Packers and Stockyards Division may, if desired, devise and agree 
upon a new form of report and submit it for consideration and 


approval. 


(No. 2327) 


Bennetr-Mount Company v. O. F. Youne Propuce Co., Inc. PACA 
Doc. No. 5239. Decided January 4, 1950. 


Rejection of Commodity—Default 


Where complainant alleges that it sustained a loss on resale due to respondent’s 
rejection of a truckload of potatoes, and respondent failed to file an answer, 
held, respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure to accept the potatoes 
purchased from complainant is a violation of section 2 of the act for which 
complainant is entitled to an award of reparation to the extent of its loss.* 


Messrs. Turp and Coates, of Hightstown, New Jersey, for complainant. Mr. EZ. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was received August 20, 1948. A formal com- 
plaint was filed September 28, 1949, alleging failure on the part of the 
respondent to accept a truckload of potatoes purchased from com- 
plainant and requesting reparation in the amount of damages sus- 
tained on resale as a result of respondent’s rejection. A copy of the 
report of investigation made by the Department was served on com- 
plainant’s attorneys October 24, 1949. On the same date copies of 
the report of investigation and the formal complaint were served upon 
respondent. 

At the time of the service of the complaint respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent did not file an answer and this 
proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. The complainant is a partnership composed of G. A. Bennett, 
William A. Mount and John H. Mount, trading as Bennett-Mount Co., 
whose post office address is Wyckoff Avenue, Hightstown, New Jersey. 

2. The respondent, O. F. Young Produce Co., Inc., is a corporation 
whose post office address is Box 2062, Asheville, North Carolina. At 
the time of the transaction complained of herein respondent was not 
licensed but was operating a business subject to license under the act. 
Respondent subsequently obtained a license and paid arrearage for 
the period beginning June 26, 1948, to the date of the license. 

3. On or about July 23, 1948, in the course of interstate commerce, 
complainant sold to respondent 250 100-lb. bags of U.S. No. 1, Size A, 
Cobbler potatoes at $3.35 per bag, delivered, or a total purchase price 
of $837.50. 

4. The potatoes were shipped by complainant from Hightstown, 
New Jersey, to respondent in Asheville, North Carolina. They were 
rejected by the respondent but Government inspection after arrival 
at Asheville showed the potatoes to be U. S. No. 1, Size A, and, there- 
fore, in conformance with the terms of the contract. 

5. The potatoes were resold by complainant in Burlington, North 
Carolina, at $2.50 per bag, or a total sale price of $625. Complainant 
sustained damages as a result of the rejection in the amount of the 
difference between the original sale price and the amount realized 
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on resale, or $212.50, plus $137.50 freight charge from Asheville to 
Burlington, making the total loss to complainant $350, no part of 
which has been paid by the respondent. 

6. Informal complaint was made on August 20, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided for in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
complainant one truckload of U. S. No. 1, Size A, Cobbler potatoes, 
delivered, at an agreed purchase price of $837.50; that the complainant 
tendered for delivery potatoes which met the requirements of the con- 
tract; that respondent rejected the potatoes; and that complainant 
resold the potatoes for $625, or $212.50 less than the agreed purchase 
price. Asa result of respondent’s rejection, additional freight charges 
were incurred in the sum of $137.50. These charges, added to the 
loss on resale, resulted in damages to the complainant of $350. The 
failure of the respondent to accept the produce is a violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $350, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $350, with interest thereon at the rate 
of 5 percent per annum from August 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2328) 


FeperaL Fruir AND Propuce Company v. Price Distrisutina Com- 
pany. PACA Doc. No. 4925 Decided January 4, 1950. 


Dismissal—Failure To Prove Extent of Damage From Improper Loading f. o. b. 
Shipment 


Where a carload of a highly perishable variety of apples met contract require- 
ments when shipped under f. o. b. contract of sale but a portion of the 
shipment was damaged in transit from negligence in bracing the load for 
which shipper is responsible, it is held, that the claim for damages based on 
resale prices received over a period of three weeks on a declining market is 
too remote to establish the reasonable value of the apples on arrival and 
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that the complaint should be dismissed for failure to show damages resulting 
from the shipper’s negligence.* 


Messrs. James B. Radetsky and A. E. Small, Jr., of Denver, Colorado, for com- 
plainant. Mr. Ernest Falk, of Yakima, Washington, for respondent. Mr. 
C. Carlile Carlson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), for the re- 
“covery of $1,364.76, the loss allegedly sustained by complainant as a 
result of improper loading of a carload of apples purchased by com- 
plainant from respondent. Informal complaint was filed with the 
' Department on February 12, 1947. The formal complaint was filed 
on December 29, 1947, and a copy of it, together with a copy of the 
report of investigation made by the Regulatory Division, was served 
by registered mail on the respondent on March 23, 1948. A copy of 
the report of investigation was served by registered mail on complain- 
ant’s attorney on March 22, 1948. 

Respondent filed an answer to the formal complaint on April 12, 
1948, admitting the sale of a carload of apples to complainant as 
alleged in the complaint, except the answer alleges that the apples 
were “Jumble Pack” (rather than “Jumbo” pack). The answer de- 
nies the allegation in the complaint to the effect that respondent failed 
to deliver a carload of apples which had been properly loaded and 
braced in accordance with custom and tariff rules, and alleges that any 
loss which may have been sustained by complainant was occasioned by 
rough handling in transit, together with complainant’s delay in un- 
loading and selling the apples. 

An oral hearing was held at Yakima, Washington, on March 10, 
1949. Complainant did not appear at the hearing, but the Presiding 
Officer introduced in evidence the depositions of Joseph Naiman and 
J. R. Hailey which had been taken at Denver, Colorado, on June 21, 
1948. Respondent was represented at the hearing by counsel and 
offered the testimony of Winston E. Brady, Carl H. Behnke, and 
Willis F. Sonderman. 

FINDINGS OF FACT 
1. Complainant is an individual, Emma Naiman, trading as the 


Federal Fruit and Produce Company, whose post office address is 
210 Denargo Market, Denver, Colorado. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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2. Respondent is a partnership composed of Hilda L. Price and 
Carl H. Behnke, doing business as the Price Distributing Company, 
whose post office address is post office Box No. 780, Yakima, Washing- 
ton. At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about July 9, 1946, contemplating the shipment of a 
perishable agricultural commodity in the course of interstate com- 
merce, and through negotiations conducted by Atwell and Company, 
a broker of Denver, Colorado, complainant and respondent entered 
into a contract for the sale by respondent to complainant of a carload 
of combination grade 2%, inch minimum, jumble pack, Trans- 
parent apples, at an agreed price of $3.15 per box f. o. b. Yakima, 
Washington. 

4, On or about July 11, 1946 car PFE 31919, containing 798 boxes 
of Washington Combination Extra Fancy, Fancy and C Grade Trans- 
parent apples was sold by the Twin City Produce Company, and 
shipped by the seller from Pasco, Washington, to respondent at 
Yakima, Washington. On or about July 14, 1946, respondent billed 
the car to itself at Denver, Colorado, for delivery to complainant. 

5. Car PFE 31919 arrived at Denver, Colorado, on the morning of 
July 17, 1946. A Federal inspection made of the shipment on July 20, 
1946, revealed that the load had shifted, some of the bracing was 
splintered, many of the boxes were racked, and some were broken. 
With respect to the condition of the apples, the inspection certificate 
reads, in part, as follows: 

“In badly broken boxes generally 15% to 40%, average approximately 30% 
badly bruised. In remainder boxes including many racked boxes, generally 
from 2% to 12%, average 5% badly bruised for these boxes.” 

With respect to the grade of the apples the certificate states “Stock 
grade Washington State Extra Fancy, Fancy and ‘C’ Grade, dead 
ripe and bruised being factors of condition.” Other evidence of rec- 
ord shows that 76 of the boxes were badly damaged. 

6. Complainant at first refused, but later accepted, delivery of the 
apples, paid the purchase price plus transportation charges, and filed 
a claim against the carrier. The carrier refused to pay anything on 
this claim. 

7. The apples shipped in car PFE 31919 were not so loaded and 
braced as to assure safe arrival at destination under ordinary con- 
ditions of transportation. Improper loading and bracing were the 
causes of the damage from excessive bruising referred to in Finding 
No. 5 above. 
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8. Complainant sustained damages as a result of improper loading 
and bracing, but there is insufficient evidence of record to establish 
the amount of such damage. 

9. Informal complaint was made to the Regulatory Division on 
February 12, 1947, which was within 9 months after the cause of action 


accrued. 
CONCLUSIONS 


The dispute here is over a carload of apples sold to complainant by 
respondent in July 1946. Respondent did not pack or load the apples, 
but bought them from another concern for delivery to complainant. 
When the shipment arrived at destination, Denver, Colorado, it was 
discovered that the center bracing had partially collapsed, resulting 
in shifting of the load in one end of the car and damage to some 76 

_boxes of the apples. Complainant accepted delivery of the apples 
and paid the purchase price, but only after notice to respondent that 
the shipment did not comply with the contract. Complainant asks 
for an award of reparation in the amount of $1,364.76, which is al- 
leged to be the difference between what the apples would have been 
worth if they had met contract specifications, and the market value 
of the apples actually delivered. 

Respondent contends, but makes no particular point of the fact, 
that it did not load or even see the loaded car. In any event, this 
is not a valid defense to a claim based on improper loading. This 
was an f. 0. b. sale. The definition of the term “f. 0. b.” in the regula- 
tions (7 CFR 46.24 (i)) provides that “the buyer assumes all risk of 
damage and delay in transit not caused by the shipper, irrespective 
of how the shipment is billed.” In other words, the buyer is not 
liable for damage due to faulty loading. Each buyer’s claim is against 
the seller from whom he bought, on down the line to the original 
seller and shipper. 

Respondent also claims the car was loaded and braced in the usual 
and customary manner for the time, taking into consideration the 
shortage of lumber then existing. From the evidence submitted we 
have no hesitancy in concluding that the bracing was inadequate; that 
the car was not properly loaded; and that failure on the part of 
respondent to deliver a properly loaded car was in violation of section 
2 of the act. 

There remains the question of damages. The measure of damages 
for breach of warranty where the buyer accepts the goods is the differ- 
ence between the value of the goods at the time of delivery to the buyer 
and the value that they would have had if they had met contract speci- 
fications. The Auster Company et al. v. J. C. Watson Company, 8 
A. D. 798, 803; Joseph Notarianni & Company v. Miller Fruit Com- 
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pany, 8 A. D. 396,401. In the present case, the value the apples would 
have had if they had met contract specifications can be determined from 
official market reports, but the value of the apples actually delivered 
is in doubt. In proper cases, the proceeds of resale may be accepted 
as indicating the reasonable value of the produce on the date of deliv- 
ery. However, where the resale is not made promptly after arrival, or 
where, for some other reason, the resale price does not appear to re- 
flect the reasonable value of the produce as of date of arrival, the pro- 
ceeds of resale will not be accepted as evidence of the value of the 
goods on the date of delivery; see, for example, C & S Produce Com- 
pany v. L. N. Cowe, 8 A. D. 615, 619; Morris Goldman, Inc. v. Mathew 
Mercurio, 8 A. D. 609. 

Complainant’s claim is based upon the proceeds of resale, but such 
resales were made over a period of approximately three weeks. Dur- 
ing this time a substantial decline occurred in the market. Also, the 
evidence shows that the apples were of a highly perishable kind, and 
should have been disposed of within a few days or a week after arrival. 
For these reasons the proceeds received on resale cannot be accepted 
as representative of the reasonable value of the apples upon arrival. 
There is little doubt that complainant suffered some damage because 
of improper loading, particularly with respect to the 76 boxes which 
were badly broken. However, sales figures on the 76 boxes were not 
segregated, so there is no evidence as to the amount for which these 
boxes were sold. Any estimate on our part as to the damages sus- 
tained from improper loading would be sheer guesswork. For lack of 
proof of the amount of complainant’s damages resulting from re- 
spondent’s violation of the act, the complaint should be dismissed. In 
view of our conclusion that respondent violated section 2 of the act, the 
facts should be published. 































ORDER 







The complaint is dismissed. 
The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 








(No. 2329) 







RosenTHau Company, Ino. v. Earn Hamurn Spavutprne. PACA Doc. 
No. 5243. Decided January 4, 1950. 






Failure To Pay Balance of Purchase Price—Default 





Where complainant alleged that respondent failed to pay the full purchase price 
for three truckloads of produce and respondent failed to file an answer, 
held, that failure to file an answer constitutes an admission of the facts 
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alleged in the complaint and a waiver of oral hearing, and respondent’s 
failure to pay the full purchase price is a violation of the act for which com- 
plainant should be awarded reparation for the amount of the unpaid balance 
of the purchase price, plus interest.* 


Messrs. Foley and Foley, of Chicago, Illinois, for complainant. Mr. LE. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was received February 3, 1949. A formal com- 
plaint was filed October 18, 1949, alleging failure on the part of the 
respondent to pay the full purchase price for three truckloads of prod- 
uce purchased from the complainant during October 1948. The De- 
partment made an investigation and a copy of its report of investiga- 
tion was served upon complainant’s attorney on November 18, 1949. 
On November 21, 1949, copies of the report of investigation and the 
formal complaint were served on the respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 


that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged in 
the complainant and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of such 
default. 


FINDINGS OF FACT 


1. Complainant, Rosenthal Company, Inc., is a corporation whose 
post office address is 1425 South Racine A venue, Chicago, Illinois. 

2. Respondent is an individual, Earl Hamlin Spaulding, whose post 
office address is Searcy, Arkansas. At the time of the transactions here 
involved respondent was not licensed under the act, but was operating 
a business subject to license. Respondent subsequently applied for a 
license and paid arrearage fees covering the period when these sales 
were made. 

8. On or about October 2, 1948, in the course of interstate commerce, 
complainant sold to the respondent one truckload of apples and 
tomatoes for the agreed purchase price of $520.50. 

4. On or about October 2, 1948, in the course of interstate commerce, 
complainant sold to respondent a truckload of apples and peaches 
at the agreed purchase price of $474.25. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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5. On or about October 6, 1948, in the course of interstate commerce, 
complainant sold to respondent one truckload of grapes, tomatoes, 
pickles, and peppers for the agreed purchase price of $685.15. 

6. The produce, which was of the kind, quality, grade and size 
called for in the contracts, was shipped from Benton Harbor, Mich- 
igan, to the respondent in Searcy, Arkansas, and accepted by the 
respondent in compliance with the terms of the contracts. 

7. Respondent has paid complainant $650 of the total purchase 
price for the three shipments of $1,679.90, leaving an unpaid balance 
of $1,029.90. 

8. Informal complaint was received February 3, 1949, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided in the rules of practice (7 CFR 
47.8(c)). The facts thus admitted are that the respondent purchased 
three truckloads of produce from the complainant for a total purchase 
price of $1,679.90; that the produce was shipped in interstate com- 
merce and it was accepted by the respondent as conforming with the 
terms of the contracts; and that respondent has paid complainant 
$650, leaving a balance due of $1,029.90, no part of which has been 
paid. The failure of the respondent to pay the full purchase price 
is in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,029.90, with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,029.90, with interest thereon at the 
rate of 5 per cent per annum from November 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2330) 


CarROLINA Propuce Disrrisurors v. GiumMorE Propuce. PACA Doc. 
No. 5250. Decided January 11, 1950. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the purchase price for 
a truckload of potatoes and respondent failed to file an answer to the com- 
plaint, held, that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and respondent’s failure to 
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pay the purchase price is a violation of the act for which reparation should 
be awarded to complainant, with interest.* 


Mr. Jack R. Edwards, of Greenville, North Carolina, for complainant. Mr. H. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received June 24, 1949. A formal com- 
plaint was filed November 14, 1949, alleging respondent’s failure to 
pay for a truckload of potatoes purchased from complainant on or 
about May 21,1949. A copy of the report of investigation was served 

‘upon complainant’s attorney on November 21, 1949. On November 
22, 1949, copies of the report of investigation and the formal complaint 
were served on the respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8(c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of hearing. Respondent has failed to 


file an answer and this proceeding is disposed of on the basis of such 
default. 


FINDINGS OF FACT 


1. Complainant is an individual, C. C. Hilton, trading as Carolina 
Produce Distributors, whose post office address is Greenville, North 
Carolina. 

2. Respondent is an individual, Harold L. Gilmore, trading as Gil- 
more Produce, whose post office address is 512 Chestnut Street, Johns- 
town, Pennsylvania. At the time of the transaction complained of 
herein, respondent was licensed under the act. 

3. On or about May 21, 1949, the parties entered into a contract for 
the sale by complainant to respondent of one truckload of potatoes, 
consisting of 98 100-pound sacks of grade U. S. No. 1 Red Bliss and 
152 100-pound sacks of grade U. S. No. 1 Cobbler, at $4.55 per sack 
delivered. The total purchase price was $1,137.50. 

4. On or about May 21, 1949, complainant shipped from Beaufort, 
North Carolina, to respondent in Johnstown, Pennsylvania, potatoes 
which complied with the contract specifications. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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5. Respondent accepted the potatoes but failed and refused to pay to 
complainant the agreed purchase price, or any part thereof. 

6. Formal complaint was received on November 14, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided in the rules of practice (7 CFR 47.8 
(c)). The facts thus admitted are that respondent purchased from 
complainant one truckload of potatoes at the agreed price of $1,137.50 ; 
that complainant delivered the commodity in accordance with the 
terms of the contract; and that respondent accepted the shipment, but 
failed to pay any part of the purchase price. The failure of respond- 
ent to pay the purchase price is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $1,137.50, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,137.50, with interest thereon at the 
rate of 5 percent per annum from June 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2331) 


Turner’s BANANAS ¥v. Cave Crry Frurr Company. PACA Doc. No. 
5252. Decided January 23, 1950. 


Failure To Pay Balance of Purchase Price—Default 


Where complainant alleged that respondent failed to pay the full purchase price 
for a truckload of bananas and respondent failed to file an answer, held, that 
respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to pay complainant the full purchase 
price is a violation of the act for which complainant should be awarded 
reparation in the amount of the unpaid balance of the purchase price.* 


Turner's Bananas, of Atlanta, Georgia, complainant pro se. Mr. BE. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.— Hd. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received July 27, 1949. A formal com- 
plaint was filed December 1, 1949, alleging failure on the part of the 
respondent to pay the agreed purchase price for a truckload of bananas. 
An investigation was made by the Department and a copy of the report 
of investigation was served on the complainant December 9, 1949. On 
December 10, 1949, copies of the report of investigation and the formal 
complaint were served on the respondent. 

- At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
‘to file an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has failed to file an answer and this pro- 
ceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Richard D. Turner, trading as 
Turner’s Bananas, whose post office address is 1050 Murphy Avenue 
S. W., Atlanta, Georgia. 

2. Respondent is an individual, B. L. Dennison, trading as Cave City 
Fruit Company, whose post office address is Cave City, Kentucky. At 
the time of the transaction complained of herein, respondent was 
licensed under the act. 

8. On or about January 11, 1949, in the course of interstate com- 
merce, complainant sold to respondent 8,449 pounds of bananas for 
a total purchase price of $627.04. 

4. The respondent accepted the bananas in accordance with the 
terms of the contract and transported them in interstate commerce 
from Atlanta, Georgia, to Cave City, Kentucky. 

5. Respondent paid complainant $200 on April 6, 1949, leaving an 
unpaid balance of $427.04. 

6. Informal complaint was received July 27, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as pro- 
vided in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that respondent purchased from com- 
plainant 8,449 pounds of bananas at the agreed price of $627.04; that 
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respondent accepted the bananas in accordance with the terms of the 
contract; and that respondent has paid $200 but has failed to pay any 
part of the unpaid balance of $427.04. The record shows that on the 
date of purchase respondent gave complainant a check in the amount 
of $627.04, and that this check was returned unpaid because of in- 
sufficient funds. Later, on January 28, 1949, respondent gave com- 
plainant another check in the amount of $186.33, marked “Part set- 
tlement on load of bananas bought 1-11-1949”, but this check was 
also returned unpaid because of insufficient funds. The $200 pay- 
ment was made April 6, 1949. The failure of the respondent to pay 
the full purchase price is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $427.04, with 
interest and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $427.04, with interest thereon at the 
rate of 5 per cent per annum from February 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2332) 


W. A. Wuire Brokerage Company v. Beuzer Froir Company, 
PACA Doc. No. 5133. Decided January 23, 1950. 


Failure To Pay Balance of Purchase Price—Failure To Show Breach of 
Warranty—Excessive Decay Due to Nature of Commodity 
and Manner of Handling 


Where complainant contracted late in the season to sell to respondent a carload 
of “fresh pack” apples and respondent unloaded the apples 5 days after 
arrival, placed them in cold storage, and later complained of excessive decay, 
held, that respondent has failed to show that complainant breached the 
contract since the decay was due to the nature of the apples and the manner 
in which they were handled by respondent and, therefore, complainant 
should be awarded reparation in the amount of the unpaid balance of the 
purchase price.* 


W. A. White Brokerage Company, of Minneapolis, Minnesota, complainant pro se. 
Mr. David J. Smilow, of Minneapolis, Minnesota, for respondent. Mr. BH. D. 
Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Informal complaint was received on July 29, 1948, and the formal 
complaint was filed March 25, 1949. Copies of the complaint and re- 
port of investigation were served upon the respondent on May 11, 
1949. On the same date, a copy of the report of investigation was 
served upon the complainant. Respondent filed its answer on June 
1, 1949. 

Complainant alleges that on or about April 19, 1948, it sold respond- 
ent 398 boxes of apples at $2.60 per box f. o. b. shipping point; that 
the respondent accepted the apples; but that respondent made only 
part payment, leaving a balance due of $497.50, which complainant 
seeks to recover. 

Respondent claims breach of warranty in that the contract provided 
there would be “less than 1% decay,” but that inspection of the apples 
after arrival showed an average of 50 percent decay, and that respond- 
ent did the best it could to salvage something out of the apples to 
mitigate damages. 

Since the amount involved does not exceed $500, the issues are 
being decided under the shortened procedure provided for in section 
47.20 of the rules of practice (7 CFR 47.20). Complainant filed an 


opening statement of facts, respondent filed an answering statement 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, W. A. White Brokerage Company, is a corporation 
whose address is 810 Pence Building, Minneapolis, Minnesota. 

2. Respondent is a partnership composed@of Benjamin Belzer and 
Meyer Belzer, doing business as Belzer Fruit Company, whose ad- 
dress is 216 North Sixth Street, Minneapolis, Minnesota. At the 
time of the transaction complained of herein, respondent was licensed 
under the act. 

3. On or about April 16, 1948, Gwin, White and Prince, Inc., of 
Seattle, Washington, shipped car ART 28315, containing 798 boxes 
of Winesap apples, from Peshastin, Washington. Inspection at point 
of shipment showed the apples were “mostly firm some firm ripe less 
than 1% decay.” 

4. On or about April 19, 1948, Gwin, White and Prince, Inc., sold 
the carload of apples, then in transit, to complainant. On May 4, 1948, 
complainant made full payment to Gwin, White and Prince, Inc. 

5. On or about April 19, 1948, complainant contracted to sell to re- 
spondent 398 boxes of fresh pack Washington Winesap apples, Com- 
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bination Extra Fancy and Fancy at $2.60 per box f. o. b. shipping 
point, being a portion of the apples contained in car ART 28315. 

6. Car ART 28315 arrived in Minneapolis, Minnesota, on April 22, 
1948. A private inspection certificate obtained in Minneapolis on 
that date described the apples as follows: 

“Stock up to grade stock generally clean, fairly bright, fair to good color, 
stock firm full to full ripe about 1% decay 3% slight scald some of stock show- 
ing watercore about 15% packing bruises stock well sized generally tight pack.” 

7. The apples were accepted by respondent but were not unloaded 
from the car until on or about April 27, 1948. 

8. Respondent obtained a government inspection on May 7, two 
weeks after arrival of the shipment, of approximately 150 boxes of 
apples, which were then in respondent’s warehouse and which re- 
spondent advised the inspector were from car ART 28315. The cer- 
tificate issued shows that decay in these apples ranged from 35 per- 
cent to 75 percent, averaging 50 percent. 

9. Complainant paid the freight and other charges on the shipment 
and respondent’s obligation to complainant under the contract to- 
taled $1,393.42. Respondent has paid complainant $895.92, leaving 
a balance due of $497.50, no part of which has been paid. 

10. Informal complaint was received July 29, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The apples with which we are here concerned were a part of a pool 
car shipment, respondent being one of three purchasers. There is no 
dispute in this case as to the terms of the contract. It was a sale 
of 398 boxes of fresh pack Washington Winesap apples. Combina- 
tion Extra Fancy and Fancy, at $2.60 per box, f. o. b. shipping point. 
A copy of a private inspection report disclosed that the apples, upon 
arrival in Minneapolis, Minnesota, on April 22, 1948, contained about 
1% decay. Two weeks later, on May 7, 1948, respondent had an 
inspection made of approximately 150 boxes of Winesap apples, which 
respondent stated to the inspector were a part of the 398 boxes un- 
loaded from car ART 28315. This inspection showed 35 to 75 per- 
cent decay, average about 50 percent. The only question is whether 
complainant delivered apples which met contract requirements. 

These apples were shipped late in the season. The contract speci- 
fied that the apples were a “fresh pack”. Complainant states in its 
sworn statement in reply that the quoted words meant in the trade 
that the apples had been packed some seven months after harvest and 
they must be handled with dispatch. There is no evidence to the 
contrary. Nevertheless, respondent allowed the apples to remain in 
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the car for 5 days after arrival and it then placed the major portion 
of the apples in cold storage. At some undisclosed time prior to May 
7, 1948, respondent complained of excessive decay. In our opinion, 
the evidence establishes that the apples complied with the terms of 
the contract at the time of arrival. The deterioration that occurred 
after arrival was presumably no more than was to be expected in 
view of the nature of the apples and the way they were handled. 

After the decay was discovered the respondent complained to the 
complainant who obtained from Gwin, White and Prince, Inc., an al- 
lowance of 25 cents per box, or $99.50. This amount was paid to and 
accepted by respondent. It is not shown whether this payment was in 
full settlement of respondent’s claim under the contract. 

We conclude that the respondent has failed to show that com- 
plainant breached the contract in any respect. Respondent’s failure 

‘to pay the full purchase price is in violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of the un- 
naid halance of $497.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $497.50, with interest thereon at the rate 
of 5 percent per annum from May 1, 1948, until paid. 


The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2333) 


PresHastin Frorr Growers AssociaTION v. Matuew Mercorio. 
PACA Doc. No. 5195. Decided January 30, 1950. 


Cancellation of Contract Treated as Unlawful Rejection 


Where complainant’s agent contracted to sell apples through a broker to re- 
spondent, subject to respondent’s approval of shipping point inspection, and 
respondent approved the inspection but the following day cancelled the 
contract, held, that the cancellation of the contract may be treated as a 
rejection of the apples without reasonable cause and complainant should 
be awarded reparation for the loss sustained on the resale of the apples.* 


Mr. A. M. Groseclose, of Seattle, Washington, for complainant. Mr. Louis Gelb- 
man, of Youngstown, Ohio, for respondent. Mr. H. D. Mulville, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Complainant’s agent filed an informal complaint on March 21, 1949, 
and a formal complaint was filed by complainant on August 8, 1949. 
A report of investigation was made by the Department and copy 
thereof was served on the complainant’s attorney on October 4, 1949. 
Copies of the report of investigation and the formal complaint were 
served upon respondent on September 30, 1949. 

Complainant alleges that on or about March 2, 1949, it sold to re- 
spondent, through a broker, one carload of apples at $2.75 per box, 
or $2,194.50, “f. o. b. shipping point, Peshastin, Washington, subject 
to approval present Government inspection.” Complainant alleges 
further that the results of the Government inspection were wired to the 
broker; that on March 4, 1949, the broker wired that respondent ap- 
proved the inspection and desired shipment the next day under initial 
ice; but that on March 5, 1949, respondent notified complainant to 
cancel the contract. An award of reparation is requested in the 
amount of $119.70, the difference between the contract price and the 
net proceeds received by complainant on a resale of the apples. 

In the answer filed October 18, 1949, respondent admits that he 
entered into the contract alleged by complainant, but respondent de- 
nies that he authorized the broker to send the telegram of March 4, 
1949. Respondent alleges that he received the broker’s confirmation 
of sale which contained the results of the inspection; that he was not 
satisfied with the quality and condition of the apples as disclosed by 
the inspection ; and that he advised the broker he would not purchase 
the apples. 

Since the amount involved does not exceed $500, the issue is decided 
under the shortened procedure provided for in section 47.20 of the 
amended rules of practice. The complainant, through its attorney, 
advised the Department on November 9, 1949, that it wished its com- 
plaint and exhibits to be considered as its opening statement of 
facts. The respondent, through his attorney, advised the Department 
that he desired to have his answer considered as respondent’s answer- 
ing statement of facts. 

FINDINGS OF FACT 


1. Complainant, Peshastin Fruit Growers Association, is a corpo- 
ration whose ‘post office address is Peshastin, Washington. 

2. Respondent is an individual, Mathew Mercurio, whose post office 
address is 201 West Front Street, Youngstown, Ohio. At the time of 
the transaction complained of herein respondent was licensed under 
the act. 
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8. On or about March 2, 1949, the parties entered a contract for the 
sale by complainant and the purchase by respondent of a carload of 
798 boxes of Washington State C grade Winesap apples, sizes 88 to 
163 at $2.75 per box or $2,194.50, f. o. b. shipping point, Peshastin, 
Washington, subject to respondent’s approval of the Federal shipping 
point inspection certificate. It was agreed that the apples, if the 
certificate was approved, should be shipped from Peshastin to Youngs- 
town, Ohio, on March 5, 1949. In this transaction, Gwin, White and 
Prince, Inc., 812 Skinner Bldg., Seattle, Washington, acted as agent 
for senninliitetank and Tri-State Sales Agency, 21st and Pike Streete, 
Pittsburgh, Pennsylvania, acted as broker. 

- 4, The apples in car FGEX 35233 were Federally Ses at 
Peshastin on March 3, 1949, and certified as Washington C grade. 
The certificate as to quality and condition reads: 

“15% to full red color, approximately 4 of stock shows 25 to 50% red. Defects 
of grade average within tolerances. 

“Apples are mostly firm, some firm ripe 2% Blue Mold decay.” 

5. The quality and condition findings of the certificate were sent 
to the broker by night letter on March 3, 1949. The broker, Tri-State 
Sales Agency, read the telegram to respondent on March 4, 1949, and 
respondent approved the inspection, agreed to accept the apples, and 
requested that the apples be shipped under initial ice. As a result 
of the conversation, the broker wired Gwin, White and Prince, Inc., 
complainant’s agent, that respondent approved the inspection and 
requested shipment. On the same day, March 4, 1949, at 4:25 p. m., 
the broker wired respondent as follows: 

“REPHONE TOLD GWIN WHITE PRINCE YOU APPROVED SEA WINESAP 
INSPECTION 15% TO FULL RED APPROXIMATELY HALF STOCK 25-50 
PERCENT RED MOSTLY FIRM SOME FIRM RIPE 2% DECAY INSTRUCTED 
THEM SHIP SATURDAY INITIAL ICE THANKS” 

This wire was received by respondent between 7: 09 a. m. and 7: 21 a. m. 
on March 5, 1949. At8:14a.m., March 5, 1949, respondent wired the 
broker to cancel the purchase because he did not like the findings of 
the inspection. Complainant refused to accept cancellation. 

6. Asa result of respondent’s request for cancellation, complainant’s 
agent instructed the broker to resell the apples in car FGEX 35238. 
They were sold to Erenbaum Produce Company in Pittsburgh, Penn- 
sylvania, for $2.60 per box, f. o. b., or $2,074.80. This was $119.70 less 
than the purchase price agreed upon by complainant and respondent. 

7. The respondent has not paid the $119.70 loss sustained by the 
complainant, or any part thereof. 

8. Informal complaint was received March 21, 1949, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


The contract in this proceeding was contingent upon respondent’s 

approval of the quality and condition of the apples as disclosed by a 
Federal shipping point inspection certificate. On March 3, 1949, com- 
plainant’s agent sent to the broker the following telegram : 
“REFERENCE SEA WINESAPS WILL INSPECT 15% TO FULL RED AP- 
PROXIMATELY HALF STOCK 25-50% RED MOSTLY FIRM SOME FIRM 
RIPE 2% DECAY. WIRE APPROVAL MERCURIO YOUNGSTOWN.” 
By telegram dated March 4, 1949, the broker replied : “MERCURIO 
SAYS OKAY SHIP SATURDAY INITIAL ICE.” On March 5, 
Mercurio wired the broker “SORRY YOUNG CANCEL CAR SAPS 
DO NOT LIKE INSPECTION.” The broker then wired complain- 
ant’s agent “JUST RECEIVED WIRE MERCURIO CANCEL- 
LING ORDER CAR SAPS DON’T SHIP.” Complainant refused 
to agree to cancellation because the car had already been loaded. 

The issue joined by the pleadings is whether respondent told the 
broker that he approved of the inspection. The only statements of 
the broker and respondent in this respect are contained in their letters 
received by the Department during the investigation of the informal 
complaint. In a letter dated March 26, 1949, S. M. Young, of Tri- 
State Sales Agency, stated “I reached Mercurio around 4:00 p. m. 
March 4th and read him the inspection exactly as it was telegraphed 
to us and he approved.” Respondent stated in a letter dated May 
17, 1949, that: 

“On or about March 4, Mr. Young from the Tri-State Sales Agency called me 
and wanted to sell me a car of apples. On the following day around 4:30 PM 
he gave me the Manifest and Inspection. I told him then I didn’t like the 
inspection as it showed too much decay and the fruit was ripe, but he kept on 
trying to convince me that it was a good car of apples. Finally I told him 
I would probably take the car but I would let him know in the morning. Around 
8:30 on the morning following, I wired the Tri-State to forget the car as it 
showed too much decay.” 

While the statements of these persons are in conflict, it is our belief 
that that of the broker is entitled to the greater weight. The broker’s 
position is substantiated by the telegrams sent to complainant’s agent 
and to respondent within a short time after the telephone conversation 
with respondent. It is difficult to believe that the broker would say 
therein that respondent had approved the inspection and also had 
given specific icing instructions if, in fact, respondent had not told the 
broker these things. Furthermore, it seems to us that respondent, 
if the facts were as he stated, would have denounced the statements in 
the broker’s confirming telegram. Instead, respondent wired the 
broker to cancel the shipment. It is concluded that respondent did 
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approve the inspection. Consequently, respondent’s attempt to cancel 
the contract through the broker the following day may be treated as 
a rejection of the apples, Colorado Produce Distributors v. Brown 
Brokerage Co., 6 A. D. 388. 

The complainant seeks damages to the extent of the loss sustained 
on the resale of the apples. There is information in the file which 
tends to show reasonable diligence was exercised in an effort to obtain 
the best price possible for apples. 

We conclude that respondent contracted to purchase apples from 
complainant; that respondent attempted to cancel the contract; and 
that such attempt constituted rejection of the commodity without rea- 
sonable cause in violation of section 2 of the act. We further conclude 
that the $119.70 loss sustained by complainant is a proper measure of 
damages and that complainant should be awarded reparation in that 
amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $119.70, with interest thereon at the rate 
of 5 per cent per annum from April 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2334) 


Rocky Forp Onton Growers COOPERATIVE ASSOCIATION v. BAILEY 
Propuce Co., Inc. PACA Doc. No. 5258. Decided January 
30, 1950. 


Failure To Pay Balance of Purchase Price—Default 


Where respondent purchased a truckload of onions from complainant but failed 
to pay the full purchase price, and failed to file an answer to the complaint, 
held, that its failure to file an answer constitutes an admission of the facts 
alleged in the complaint and complainant is entitled to an award of repara- 
tion in the amount of the unpaid balance of the purchase price, plus interest.* 


Rocky Ford Onion Growers Co-op Association, of Rocky Ford, Colorado, com- 
plainant pro se. Mr. HE. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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PRELIMINARY STATEMENT 


An informal complaint was received December 20, 1948, and a formal 
complaint was filed November 7, 1949, in this reparation proceeding 
under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S. C. 1946 ed. 499a et seg.). It is alleged in the complaint that 
the respondent failed to pay the full purchase price for a truckload 
of onions purchased from the complainant on or about September 25, 
1948. An investigation was made by the Department and a copy of 
the report thereof was served on the complainant December 5, 1949. 
On the same day, copies of the report of investigation and the formal 
complaint were served on respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter, and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. The respondent has failed to file an answer and this 
proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Rocky Ford Onion Growers Cooperative Associa- 
tion is an unincorporated cooperative association, whose post office 
address is 101 South 10th Street, P. O. Box 509, Rock Ford, Colorado. 

2. Respondent, Bailey Produce Co., Inc., is a corporation whose 
address is 130 North Main Street, Paris, Texas. At the time of the 
transaction complained of herein, respondent was licensed under 
the act. 

3. On or about September 25, 1948, in the course of interstate com- 
merce, complainant sold to respondent a truckload of onions consisting 
of 400 bags of U. S. No. 1 medium yellows at 85 cents a bag and 200 
bags of commercial yellows at 60 cents a bag, or a total purchase price 
of $460, f. o. b. Rocky Ford, Colorado. 

4. On or about September 25, 1948, onions meeting contract re- 
quirements were shipped from Rocky Ford, Colorado, to Paris, Texas, 
and were accepted by the respondent. 

5. Respondent paid the complainant $100, leaving a balance due of 
$360, no part of which has been paid. 

6. Informal complaint was filed within nine months after the cause 
of action accrued. 

CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as pro- 
vided in the rules of practice (7 CFR 47.8 (c)). 
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The facts thus admitted are that the respondent purchased from 
complainant a truckload of onions at the agreed purchase price of 
$460 ; that complainant delivered to respondent onions which complied 
with the terms of the contract; and that respondent has paid $100, 
but has failed to pay any part of the unpaid balance of $360. The 
respondent gave the complainant a check for $460, dated September 
25, 1948, but this check was returned by the bank marked “insufficient 
funds”. On March 30, 1949, respondent paid $700 to the Regulatory 
Division of the Department of Agriculture, which amount was pro- 
rated among several shippers who had filed complaints. Of this $700, 
$100 was allotted and paid to this complainant on April 18, 1949. The 
failure of the respondent to pay the full purchase price is in violation 
of section 2 of the act. Complainant should be awarded reparation in 
the amount of $360, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $360, with interest thereon at the rate 
of 5 percent per annum from October 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2335) 


Weester & Kenpatt Company v. AMERICAN STEAK Company. PACA 
Doc. No. 5260. Decided January 30, 1950. 


Failure To Pay Brokerage Fee 


Where complainant sold strawberries for respondent but respondent failed to 
pay complainant brokerage and failed to answer the complaint, held, that 
respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and reparation should 
be awarded complainant in the amount of the brokerage due, plus interest.* 


Webster & Kendall Co., of Los Angeles, California, complainant pro se. 
Mr. E. D. Mulwville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was filed July 30, 1947. Formal complaint 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EHd. 
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was filed October 6, 1949, alleging failure on the part of respondent to 
pay brokerage of $826.80 for strawberries sold for respondent on or 
about October 18, 1946, to Golden State Co., Ltd., 1120 Towne Avenue, 
Los Angeles, California. A copy of the report of investigation made 
in connection with this complaint was served upon complainant on 
October 17,1949. Copies of the report of investigation and the formal 
complaint were served upon the respondent’s attorneys on December 
10, 1949. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of such 


default. 
FINDINGS OF FACT 


1. Complainant, Webster & Kendall Company, is a partnership com- 
posed of Frank C. Webster and Morton Kendall, whose post office ad- 
dress is 1315 East 7th Street, North Angus, California. 

2. Respondent, American Steak Company, is a corporation whose 
last: known address is 2448 Broadway, Kansas City, Missouri. At the 
time of the transaction involved herein, respondent was not licensed 
under the act but was subject to license. 

8. On or about October 18, 1946, respondent employed complain- 
ant as its broker to assist in negotiating the sale of 1,572 30-pound tins 
of 4 x 1 whole frozen Blakemoore strawberries. Respondents agreed 
to pay complainant two cents per pound, as brokerage. 

4. On or about October 18, 1946, complainant sold 1,378 30-pound 
tins of 4 x 1 whole Blakemoore strawberries to Golden State Co., Ltd., 
1120 Towne Avenue, Los Angeles, California, for a total price of 
$14,882.40. The sale was in accordance with the instructions of 
respondent. 

5. The strawberries were shipped in car PFE 52454 from Kansas 
City to Los Angeles. The purchaser accepted the shipment and paid 
the full purchase price. Respondent has not paid any part of the 
brokerage commission of $826.80 due complainant. 

6. Informal complaint was filed within nine months after the cause 


of action accrued. 
CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing as provided in the rules of practice (7 CFR 


47.8 (c)). 
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The facts thus admitted are that, pursuant to a contract between 
parties, complainant sold for respondent 1,378 30-pound tins of straw- 
berries for $14,882.40; that the purchaser accepted the shipment and 
paid respondent; and that the agreed brokerage of $826.80 is due 
and owing to complainant from respondent. The failure of respondent 
to pay complainant the agreed brokerage is in violation of section 2 
of the act. Complainant should be awarded reparation in the amount 
of $826.80, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $826.80, with interest thereon at the 
rate of 5 percent per annum from October 18, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2336) 


Mipwest Grocery Company v. EvANsviLte Fruir Company. PACA 
Doc. No. 5262. Decided January 31, 1950. 


jurisdiction of Secretary—Balance of Purchase Price—Personal Loan Not 
Within Purview of Act—Default 


Where complainant sold vegetables to respondent and advanced money to it, 
but respondent failed to pay the full purchase price and repay complainant 
the cash advanced for respondent to pay its driver, and respondent failed 
to file an answer, held, that its failure to file an answer admits the facts 
alleged in the complaint, and complainant should be awarded reparation 
in the amount of the unpaid balance of the purchase price but complainant 
could not recover for the personal loan, since the latter is not within the 
purview of the act and therefore not within the jurisdiction of the Secretary.* 


Midwest Grocery Co., of Chicago, Illinois, complainant pro se. Mr. HB. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received June 7, 1949. A formal com- 
plaint was filed August 16, 1949, alleging failure on the part of the re- 
spondent to pay the purchase price of $355.25 for a truckload of 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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vegetables purchased from the complainant on or about April 18, 1949, 
and failure to repay $10 cash advanced for respondent to its driver. 
An investigation was made by the Department and a copy of the report 
of investigation was served on complainant September 19, 1949. On 
the same date, copies of the report of investigation and the formal 
complaint were served on respondent. 

At the time of service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent has failed to file an answer 
and this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Midwest Grocery Company, is a cooperative organ- 
ization whose post office address is 33rd Street at South Western 
Avenue, Chicago 8, Illinois. 

2. Respondent is an individual, Wilbur W. Lawrence, trading as 
Evansville Fruit Company, whose post office address is 310 N. W. 9th 
Street, Evansville, Indiana. At the time of the transaction complained 
of herein, respondent was licensed under the act. 

3. On or about April 18, 1949, in the course of interstate commerce, 
complainant sold to respondent 30 crates of lettuce, U. S. No. 1 
quality, at $5.50 per crate, 10 crates first quality carrots at $4.15 per 
crate, 100 bags U. S. No. 1 yellow onions at $1.35 per bag, and 5 crates 
radishes at $2.75 per crate, or a total purchase price of $355.25. 

4. Respondent accepted the produce as being in conformance with 
the terms of the contract and transported the vegetables from Chicago, 
Illinois, to Evansville, Indiana, in its truck. 

5. The respondent has paid $75, leaving an unpaid balance of 
$280.25. 

6. Informal complaint was made within nine months after the cause 


of action accrued. 
CONCLUSIONS 

The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as provided 
in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that respondent purchased from com- 
plainant vegetables at the agreed price of $355.25; that respondent 
accepted the vegetables in accordance with the terms of the contract; 
that complainant advanced $10 to the respondent’s trucker at respond- 
ent’s request; and that respondent has not paid any part of the total 
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obligation of $365.25. The respondent, however, paid $25 on October 
10, 1949, and $50 on November 1, 1949, reducing the amount due from 
$365.25 to $290.25. The failure of the respondent to pay the purchase 
price of the vegetables is in violation of section 2 of the act. As to 
the $10 advance made by complainant to respondent, this appears to 
have been a personal loan over which we have no jurisdiction under 
the act. Complainant should be awarded reparation in the amount of 
$280.25, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $280.25, with interest thereon at the 
rate of 5 per cent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2337) 
PACA Doc. No. 4850.* Decided January 31, 1950. 


Dismissal—Failure To Show Breach of Contract 


Where complainant-buyer failed to show a breach of contract on part of re- 
spondent-seller with respect to a lot of “no label’ tomatoes, which were sold 
without specification as to grade, and complainant failed to prove by a pre- 
ponderance of the evidence that another lot of Tampico brand tomatoes was 
not, in fact, U. S. No. 1 grade when shipped, it is held, that the complaint 
should be dismissed.** 


Confirmation of Sale—Effect of Failure To Make Timely Objection 


The terms of a contract are deemed to be as set forth in the telegraphic con- 
firmation of sale unless the party receiving such confirmation makes timely 
objection thereto.** 


Grade of Produce Under Term of F. O. B. Acceptance Final 


In an f. 0. b. acceptance final contract for U. S. No. 1 tomatoes, the tomatoes must 
be of U. S. No. 1 grade at shipping point.** 


Evidence—Condition at Shipping Point Not Established by Official Destination 
Inspection 


The fact that an official destination inspection shows decay in excess of destina- 
tion tolerance does not establish that the commodity was not of U. S. No. 1 


grade at shipping point.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. David Friedman, of Pittsburgh, Pennsylvania, for complainant. Mr. Aleg- 
ander Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.), 
involving the sale of a carload of Mexican tomatoes. Complainant 
seeks to recover damages allegedly sustained as a result of respondent’s 
failure to ship the kind and quality of tomatoes specified by the con- 
tract. Informal complaint was received by the Regulatory Division, 
Fruit & Vegetable Branch, on March 10, 1947, and a formal complaint 
was filed on November 5, 1947. A copy of the formal complaint 
together with a copy of the report of investigation prepared by the 
Regulatory Division was served by registered mail on respondent on 
November 24, 1947. Complainant was served with a copy of the report 
of investigation on November 24, 1947. Respondent’s answer was filed 
on December 11, 1947. 

Oral hearing was held on December 28, 1948, in Indianapolis, Indi- 
ana. Both parties were represented by counsel. No witnesses ap- 
peared for complainant at the hearing. The oral testimony of * * * 
and the depositions of two other witnesses were received on behalf of 
the respondent. Complainant was granted leave to present the 
depositions of other witnesses after the hearing was completed, for the 
purpose of proving damages, and two such depositions were filed. 


FINDINGS OF FACT 


1. Complainant * * *, is a partnership composed of * * *, 


whose business address is * * *, 

2. Respondent * * *, is a partnership composed of * * *%, 
whose last known business address is * * *. Respondent was 
licensed under the act at the time of the transaction here involved. ° 

3. On or about January 6, 1947, respondent, over the telephone, 
sold to complainant one carload of Mexican tomatoes in car ART 
21292, consisting of 550 lugs of U. S. No. 1 Tampico brand tomatoes 
at $4.75 per lug, f. o. b. Laredo, Texas, and 230 lugs “no label” toma- 
toes at $4.40 per lug, f. o. b. Laredo, Texas. The carload was sold on 
the basis of f. 0. b. acceptance final. On the same date, respondent 
sent complainant a telegraphic confirmation of sale setting forth all 
the terms of the transaction. 

4. On January 3, 1947, a platform inspection was made of 550 lugs 
of Tampico brand tomatoes and the same were certified as U. S. No. 
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1 by the Federal-State Inspector. These tomatoes were loaded into 
car ART 21292 immediately after the platform inspection, together 
with 230 lugs of uninspected “no label” tomatoes. This car left La- 
redo on or about January 4, 1947. 

5. Car ART 21292 arrived at Pittsburgh, Pennsylvania, on or about 
January 10, 1947, and the tomatoes were accepted and paid for by 
complainant. Complainant unloaded 330 lugs of tomatoes from the 
car on the day of arrival. 

6. After the car was partially unloaded, complainant ordered a 
Federal inspection of the 450 lugs of Tampico brand tomatoes remain- 
ing inthecar. The inspection report dated January 11, 1947, showed 

. grade defects to be within tolerance but showed that the lading “now 
fails to grade U. S. No. 1 only account decay.” The condition of the 
lading was reported as follows: 

“In most samples decay ranges from 3 to 20%, many none, averaging approxi- 
mately 10%. Decay is Macrosporium Rot, various stages. In addition average 
4% sunken discolored areas generally occurring on shoulders.” 

7. On January 16, 1947, complainant advised respondent by letter 
that unless respondent was able to furnish a Federal inspection certifi- 
cate showing the carload to be U. S. No. 1 at shipping point, the car 
would be sold for respondent’s account. 

8. Informal complaint was filed within nine months after the al- 
leged cause of action accrued. 


CONCLUSIONS 


Complainant contends that in the oral conversations leading up to 
the sale of this carload of tomatoes, respondent represented that the 
entire carload had been inspected at shipping point and carried with 
it a U. S. No. 1 inspection certificate, and that complainant’s purchase 
of the shipment on an f. o. b. acceptance final basis was induced by this 
representation. After delivery and acceptance of the car, it was 
found that there had been no inspection of the entire car at shipping 
point. Therefore complainant concludes that false and misleading 
statements were made by the respondent in violation of the Act, and 
were the direct and proximate cause of the loss sustained by the com- 
plainant, for which reparation is sought. 

Respondent defends on the ground that the contract required only 
the 550 lugs of Tampico brand tomatoes to grade U. S. No. 1, the “no 
label” lot having been sold without representation as to grade. Thus 
the question of what were the terms of the contract forms the prin- 
cipal issue in the case. 

The only significant evidence on the point is the telegraphic con- 
firmation. Complainant received this confirmation on the day of the 
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transaction, and at no time thereafter denied that it was a true state- 
ment of the agreement of the parties. This confirmation reads in 
part as follows: 


“CONFIRMING PER TELEPHONE CONVERSATION CAR MEXICAN TO- 
MATOES OUT LAREDO 4TH ART 21292 550 LUGS US ONE TAMPICO BRAND 
4.75 FOB 230 LUGS NO LABELS 4.40 FOB BASIS EACH FOB ACCEPTANCE 


FINAL.” 
There is nothing in this confirmation which sustains complainant’s 
contention that the shipment was to carry a carload shipping point 
inspection. Rather, it treats with the two lots in the shipment sep- 
arately. The Tampico brand tomatoes were sold specifically as U. S. 
No. 1, whereas the lower priced “no label” tomatoes were sold without 
representation or warranty as to grade. Since complainant failed 
to object to the terms of the confirmation, and received and accepted 
the shipment in apparent reliance thereon, it is concluded that the 
confirmation states the true agreement of the parties. 

This is an action for damages resulting from respondent’s alleged 
violation of the Act through a breach of contract. Therefore the 
burden of proof is on the complainant to show that the commodity 
tendered did not meet contract requirements. 

Clearly complainant has no cause of action with respect to the 
230 lugs of “no Jabel” tomatoes, since under the terms of the contract 
this lot was soli| without specification as to grade, and no evidence 
was offered to show any breach with respect to this lot. 

Complainant would have a cause of action with respect to the Tam- 
pico brand tomatoes which were sold as U. S. No. 1 grade if it could 
prove by a preponderance of the evidence that this lot was not, in fact, 
of U.S. No. 1 grade when shipped. 

The shipping point inspection certificate is prima facie evidence 
of the fact that these tomatoes were of U. S. No. 1 grade on the plat- 
form at 6: 45 p. m., January 3, 1947. Both the depositionof * * * 
and that of * * * include statements to the effect that the lot 
was loaded into the car immediately after inspection. Complainant 
offers no evidence to show that this was not the case. This car left 
Laredo on the following day, January 4th, but the hour of the de- 
parture is not shown. From the evidence presented, there is no basis 
for concluding that the lot of Tampico brand tomatoes was not of 
U.S. No. 1 grade when shipped. Nor does a consideration of the des- 
tination inspection, made on January 11, 1947, seven days after ship- 
ment, alter this conclusion. It was not an appeal inspection and thus 
does not, of itself, reverse the shipping point inspection. It covered 
only a part of the lot, having been made after the car was partially 
unloaded, and thus may not have been representative of the entire lot. 
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The specific results do not necessarily challenge the validity of the 
shipping point determination that the lot was of U. S. No. 1 grade. 
The destination inspection reveals that permanent grade defects were 
within tolerance and the per cent of decay, the only account on which 
the lot failed to grade U. S. No. 1 at destination, was not so greatly 
in excess of the destination tolerance for decay as to indicate that the 
tomatoes failed to grade U.S. No. 1 at the time of shipment. 

It is concluded that complainant has failed to sustain the burden 
of proving that respondent breached the contract in any respect. Ac- 
cordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 2338) 
PACA Doc. No. 5006.* Decided January 31, 1950. 


Dismissal—Failure To Ship Within Reasonable Time 


Where respondent-buyer ordered from complainants frozen berries for prompt 
shipment and 35 days later agreed to increase its order to assure shipment, 
but about 34 days later respondent cancelled the order because the berries 
had not been shipped, held, in an action by complainant for damages, that 
complainant failed to ship the berries within a reasonable time so that re- 
spondent’s cancellation was not without reasonable cause, and the com- 
plaint should be dismissed.** 


Dismissal—Effect of Breach of Primary Contract Upon Guaranty Contract 


Where respondent, the seller’s broker, agreed to guarantee payment of price 
to be paid by buyer under contract to purchase berries from seller, which 
contract the buyer cancelled because the seller failed to ship within rea- 
sonable time, held, in an action by the seller against the broker under guar- 
anty contract, that, since the primary contract is unenforceable because of 


the seller’s breach, the broker is under no obligation to pay and the complaint 
should be dismissed.** 


Complainants pro se. Mr. Sidney H. Stephens, of Detroit, Michigan, for re- 
spondent. Mr. Edward A. Smith, of Detroit, Michigan, for respondent, 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 





g A. 


Con 


Inf 


and 
filec 
wit] 
Div 
Jul: 
of 

and 
ent 
filec 


alle 
wit 
sul 
is | 


eve 
pl 


de 
c0! 





PACA DOC. NO. 5006 141 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seg.). 
Informal complaint was received by the Regulatory Division, Fruit 
and Vegetable Branch, on April 29, 1947, and formal complaint was 
filed on February 17, 1948. Copies of the formal complaint, together 
with copies of the report of investigation prepared by the Regulatory 
Division, were served upon respondents * * *,and * * *, on 
July 17 and August 30, 1948, respectively. Copies of the report 
of investigation were also served upon complainants * * * 
and * * *,on July 22 and July 20, 1948, respectively. Respond- 
ent * * * filed an answer on August 9, 1948, and an answer was 
filed on behalf of respondent * * * on September 16, 1948. 

This proceeding involves a shipment of frozen berries allegedly sold 
by * * *,asagentfor * * *,and * * *. Thealleged sales 
were made to * * *, through * * *, a broker. Complainants 
allege that respondent * * *, rejected the shipment upon arrival 
without reasonable cause and that it is liable for the loss which re- 
sulted from a resale. It is alleged further that respondent * * * 
is liable in the alternative to * * * under a written guarantee 
made by * * * to pay the drafts for the purchase prices in the 
event that * * *, did not pay them. 

Respondent * * * alleges that the complainants did not com- 
ply with the provisions of the contract of purchase, in that they failed 
to make prompt delivery, as required by the contract, and failed to 
deliver merchandise of the kind, quality and condition specified in the 
contract. * * * defended on the ground that its guaranty was 
applicable only in the event respondent * * * accepted the goods 
and failed to pay the drafts issued thereon. 

Oral hearing was held at Detroit, Michigan, on March 17, 1949. 
* * * and * * * appeared and testified on behalf of both 
complainants. Respondent * * * was represented by counsel 
and presented the testimony of * * *. Respondent * * * 
was also represented by counsel, but offered no testimony at the 


hearing. 
FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose address is 
* * *, Complainant, * * *, is a corporation, whose address 
is * * e, 

2. Respondent, * * *, isa corporation whose addressis * * *, 
The respondent was licensed under the act at the time of the trans- 
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actions here involved. Respondent * * * isacorporation, whose 
addressis * * *. This respondent was not licensed but was subject 
to license under the act at the time of the transactions here involved, 
It subsequently obtained a license and paid arrearage covering the 
period from August 1945 to December 1946. 

3. On or about July 31, 1946, * * * placed an order with 
* * *, a broker, for 300 twenty-five pound tins of frozen boysen- 
berries at 29 cents per pound and 227 thirty-pound tins of frozen 
strawberries at 41 cents per pound f. o. b., Portland, Oregon. The 
order was placed with the express understanding that the same would 
be sufficient to complete a pool car from the West Coast and that ship- 
ment would be made promptly. 

4, By telegram dated July 31, 1946, * * * advised * * * 
of the orderof * * *. * * * confirmed the order by telegram 

‘on August 5, stating that a prompt car would be arranged for. On 
August 6, * * * issued a written memorandum of the sale, show- 
ing the terms of payment as “draft” and the terms of shipment as 
“prompt car”. On August 9, * * * issued a written memoran- 
dum of sale in which it was shown that the * * * was acting for 
* * *, and the terms as to “when ship” were shown as “for im- 
mediate draft against non-negotiable warehouse receipts”. A copy 
of this memorandum was sent to * * *, accompanied by a letter 
explaining that the shipper, * * *, insisted on the terms of pay- 
ment stated therein. 

5. On August 12, 1946, * * * issued an invoice directly to 
* * *, for the berries, and showed the terms of payment as 
“SD/WR” [sight draft warehouse receipt] together with a notation 
that the berries were in cold storage at Portland, Oregon, first months 
storage for seller’s account and additional storage for buyer’s account. 

6. * * *, refused to pay the draft which accompanied the invoice 
and notified * * *, that the berries were not purchased on the 
basis set forth in the invoice, and that it would not and could not pay 
the draft until the merchandise arrived at Detroit. 

7. On or about September 4, 1946, * * *, informed * * *, 
that the berries had not been shipped because the shipper had ant, 
as yet, sufficient orders to fill the pool car, and offered for sale 200 fifty- 
pound tins of blackberries which would complete the pool car. * * *, 
agreed to purchase the additional 200 tins of berries at 20 cents per 
pound with the understanding that there would be no further delay 
in shipping the berries, and payment of both orders would be by sight 
draft against shipping documents. 

8. On September 4, 1946, * * * confirmed the additional order 
of blackberries by telegram, and advised that the blackberries were 
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being packed and that the entire carload would be shipped in about 
ten days. The telegram further stated that the draft on the black- 
berries would be drawn against shipping documents, but that the draft 
on the boysenberries and strawberries ordered earlier must be against 
warehouse receipts. The blackberries were sold by * * * as 
agent of complainant * * *. 

9. On September 10, * * *, advised * * * by telegram 
that * * * would pay for the boysenberries and strawberries by 
sight draft only. This message was answered by * * * by tele- 
phonein which * * * wasadvised that the shipper of the boysen- 
berries and strawberries insisted on the terms “draft against non- 
negotiable warehouse receipts”. In order to get the parties together, 
* * * agreed with * * * to guarantee the payment of the 
draft on the earlier order if the same was drafted against shipping 
documents. On the strength of this guarantee, * * * guaran- 
teed the payment of the draft to * * *, and subsequently paid 
the invoice priceto * * *, 

10. On September 25, 1946, * * * issued shipping instructions 
to the cold storage warehouse calling for the pool car shipment of 
the * * * order and several other orders. 

11. During the early part of October 1946, * * *, sent a letter 
to * * * cancelling its order and advising that it had purchased 
its needs of frozen berries elsewhere. * * * relayed this cancella- 
tion to * * * on October 8, 1946, at a time when the loading of 
the pool car had already commenced, but had not been completed. 
* * * immediately notified * * * by telegram that it would 
be impossible to stop shipment of the car, and that the guarantee to 
pay the drafts on the car would be enforced. 

12. The pool car was shipped on October 9, 1946, consigned to 
* * * |” stop for partial unloading at Milwaukee, Wisconsin, 
and arrived in Detroit for unloading on October 26. An examination 
of the car at Detroit by that company revealed that there had been 
considerable damage to the shipment, many of the tins being unlidded 
and dented, and the blackberries had a slight fish odor. 

13. * * * made demandson * * * for payment of the in- 
voice price of the berries, and on * * * for payment under its 
written guarantee, but failed to recover any amount from either re- 
spondent. On May 5, 1947, * * * resold the berries to the 
* * * for the net amount of $4,509. Complainant’s claim in this 
proceeding is for the total invoice price of the boysenberries and 
strawberries amounting to $5,257.72, plus the total invoice price of 
the blackberries amounting to $1,943.66, plus $279.41 storage, less 
$4,509 resale receipts, or the net amount of $2,971.79. 
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14. Informal complaint was filed on April 29, 1947, which was 
within nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent * * * originally placed its order for the straw- 
berries and boysenberries on July 31, 1946. At that time, this re- 
spondent had a contemplated need for the fruit in its manufacturing 
business and placed the order with the express understanding that the 
merchandise would be delivered promptly. * * * testified that in 
the early part of September he complained to the broker because the 
berries had not been delivered; that on September 4, 1946, the broker 
advised that if * * * would increase his order by 200 tins of 
frozen blackberries this would complete the pool car and shipment 

_could be made immediately ; and that he agreed to purchase the ad- 
ditional berries only because of the assurance as to time of shipment. 
Attached to the complaint is a copy of a telegram dated September 4, 
1946,sentby * * * addressedto * * * which reads: 
“RETEL SOLD * * * 200 FIFTYS UNCULTIVATED BLACKBERRIES 
AT 20 THIS COMPLETES STOP OFF CAR REFERRED YOUR LETTER 26TH 
SHIP PROMPT TO ARRIVE MCRR TO DETROIT REFRIGERATING CO * * * 
WILL PAY DRAFT AGAINST SHIPPING DOCUMENTS THIS AS WELL AS 
OTHER ORDER.” 

On the same day, the broker sent to * * * a letter pertaining 
to the additional order which states, in part, “This should give you the 
necessary weight to make prompt shipment of this car” and “We 
trust you will find it possible to make prompt shipment of this mer- 

-chandise.” 

The evidence establishes that the order of July 31, 1946, and the 
supplemental order of September 4, 1946, specified prompt shipment. 
Complainants do not dispute this fact. The question presented is 
whether the shipment was made promptly. There was a lapse of 70 
days between the date the first order was placed by * * *, and 
the date the merchandise was finally shipped. As to the second order, 
placed on September 4, 1946, with the express understanding that this 
would permit prompt shipment of the carload, there was a lapse of 
about 35 days before actual shipment. The period of time in the first 
instance was occasioned by reason of the fact that * * * was un- 
able to assemble sufficient orders to fill a pool car. * * * testified 
that prompt shipment in connection with a pool car means in the 
trade whenever sufficient weight has been assembled. * * * also 
contends that the length of time was due in part to the refusal of 
* * * to pay the drafts which the shipper had issued against non- 
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negotiable warehouse receipts. * * * testified that he did not 
agree to pay for the berries on this basis and that his purchases from 
other shippers on the West Coast were always sight drafts against 
bills of lading. With respect to the supplemental order of September 
4, 1946, * * * contends that shipping instructions could not be 
given until September 25, 1946, because the blackberries had to be 
packed and frozen, and actual shipment was not made until October 
9, 1946, because it took that period for the Northwestern Ice Company 
to get the car loaded and shipped, there being a shortage of cars and 
an extremely large amount of produce being shipped. * * * testi- 
fied, in effect, that he was not informed by the broker on September 
4, 1946, that the blackberries had to be packed and frozen, and that 
he understood the car would be shipped immediately. 

It would be unreasonable to require a purchaser to wait for an in- 
definite period until a seller is successful in obtaining sufficient orders 
to fill a pool car before delivery is made, unless there is a definite 
understanding between the parties that such delay may be expected. 
In this case, however, the purchaser placed his order with the express 
understanding that it would be sufficient to complete the pool-car 
load, and that delivery would be made promptly. In spite of this 
agreement, there was an overall period of 70 days before the goods 
were finally shipped. Most of this delay resulted from the seller’s 
inability to sell sufficient weight to fill the pool car. While * * *, 
was willing to continue with its order on September 4, 1946, thereby 
waiving the prior delay, it was on the condition that the berries were 
then ready to be shipped and shipment would be made within a short 
period of time. As to the meaning of prompt shipment under the 
circumstances of this case, we need only turn to the telegram dated 
September 4, 1946, sent by * * * to the broker, which states, 
“Retel Confirm * * * Blackberries Now Packing. Shipment 
About Ten Days.” Thus, it was expected that shipment would be 
made about September 15, 1946. It is concluded that the terms of the 
contract calling for prompt delivery were breached by complainants 
and, therefore, the cancellation of the contract by * * * because 
of such breach was not without reasonable cause. 

The claim against respondent * * *, is based upon a guaran- 
tee made by this respondent to * * * by telegram dated Septem- 
ber 11, 1946, which reads as follows: ““Rephone * * * We Quar- 
antee Payment * * * Draft Against Shipping Papers.” In the 
brief submitted on behalf of this respondent, it was contended that 
the Secretary is without jurisdiction to consider the complaint against 
* * *, since it was neither the shipper nor the purchaser of the 
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commodities in question. There is no merit in this position. Sec- 
tion 2 of the act applies not only to sellers and purchasers, but also to 
brokers. Sub-paragraph (4) of Section 2 makes it unlawful for any 
broker subject to the act to fail, without reasonable cause, to perform 
any specification or duty, express or implied, arising out of any under- 
taking in connection with any interstate transaction involving any 
perishable agricultural commodity. The provision is sufficiently broad 
in its scope to include the guaranty transaction entered into by this 
respondent in connection with this interstate shipment of frozen fruit. 

It is concluded that the Secretary has jurisdiction to consider the 
complaint made against * * *, therefore, the matter must be 
considered on its merits. In order to cause * * * to ship the 
strawberries and boysenberries on the basis of draft against shipping 
. papers, rather than draft against warehouse receipts, * * *, 
guaranteed the payment of the drafts by * * *. This is a guar- 
anty contract, which, if it is enforceable, must be collateral to and 
dependent upon a primary enforceable contract. As concluded above, 
the primary contract between the complainants and * * *, is not 
enforceable because of a breach of contract on the part of the com- 
plainants. Accordingly, the collateral guaranty contract also is un- 
enforceable. It is an established rule of law that if the creditor has 
no cause of action against the principal debtor, there can be no obli- 
gation on the part of the guarantor to pay; in other words, liability 
of a guarantor can arise only in the event that breach of duty owed 
by the principal debtor to the creditor is shown. 

It is concluded that the complaint should be dismissed as to both 
respondents. 

ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 2339) 
PACA Doc. No. 5123.* Decided January 31, 1950. 
Dismissal—Suitable Shipping Condition 


Where complainant contracted to sell to respondent a carload of grade U. §8. 
No. 1, Size A, potatoes f. o. b. Nyssa, Oregon, and the potatoes were certi- 
fied as such grade at shipping point, but, at destination they were found 
to be abnormally deteriorated, held, that the potatoes were not in suitable 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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shipping condition, that the respondent made prompt and proper resale of 
the potatoes, and remitted the net proceeds to complainant, and that the 
complaint should be dismissed.** 


Mr. Henry T. Spiegel, of Manitowoc, Wisconsin, for complainant. Wesco Foods 
Company, of Chicago, Illinois, respondent pro se. Mr. EH. D. Mulille, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
On November 15, 1948, an informal complaint was filed by * * * 
against * * *, * * * assigned its claim against respondent 
to * * * on January 18,1949. A formal complaint was filed by 
* * * on March 10, 1949, alleging that on August 2,1948, * * * 
sold to respondent a carload of potatoes for a total price of $828 and 
on the basis “inspected, selected and accepted track f. o. b. Nyssa, 
Oregon, to be shipped to respondent’s connection, * * *.” It is 
alleged further that respondent paid $440.94, but has failed and re- 
fused to pay the balance due of $387.06. A copy of the report of 
investigation was served upon complainant on April 7, 1949, by reg- 
istered mail. On the same date a copy of the report of investigation 
and a copy of the formal complaint were served upon respondent by 
registered mail. 

An answer to the complaint was filed by respondent on May 5, 1949, 
an extension of time having been granted for that purpose. Respond- 
ent denies that the terms of the contract were as set forth in the com- 
plaint and alleges instead that the contract of sale specified grade 
U.S. No. 1, Size A, potatoes. Respondent alleges further that upon 
arrival at Memphis the potatoes were in a deteriorated condition, in- 
dicating that they could not have been in suitable shipping condition 
when shipped; and that respondent handled the potatoes to best ad- 
vantage for the account of whom it may concern. 

Since the amount claimed does not exceed $500, the proceeding is 
disposed of under the shortened method of procedure provided for 
by section 47.20 of the amended rules of practice (7 CFR 47.20). 
The complainant filed an opening statement of facts, respondent filed 
an answering statement of facts, and complainant filed a statement 
in reply. 


**Reference to other points involved in this case will be found in Index-Digest and 
and Subject-Index in this issue of Agriculture Decisions.—Hd. 
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FINDINGS OF FACT 


1. Complainant isa corporation, * * *, whose post office address 
is Nampa, Idaho. 

2. Respondent is a corporation, * * *, whose post office address 
is * * *, Atthe time of the transaction involved in this proceed- 
ing, respondent was licensed under the act. 

3. On or about August 2, 1948, in the course of interstate commerce, 
* * *, entered into a contract to sell to respondent a carload of 
grade U.S. No. 1, Size A, potatoes at the agreed price of $828, f. o. b. 
Nyssa, Oregon. Respondent requested that the potatoes be shipped 
to * * 

"4, On or about August 2, 1948, pursuant to said contract, car PFE 

25259, containing potatoes which has been officially inspected and 
. certified as grading U. S. No. 1, Size A, was shipped from Nyssa, 
eam, to.* * *, 

5. The shipment arrived i in Memphis, Tennessee, on August 8, 1948, 
and a Federal inspection was made at 9:00 a. m. on August 9, 1948, 
The quality and condition of the potatoes was certified as follows: 

“In 30% of samples from 3 to 4%, in 70% from 5 to 10%, average 6% Soft 
Rot. Slimy Soft Rot in all stages, mostly advanced. In most samples from 
2 to 5%, in many none, average 2% of stock damaged by slightly sunken discolored 
sticky areas. Remainder of stock generally firm.” 

6. * * * rejected the shipment to respondent. On August 9, 
1948, respondent notified * * * of the quality and condition of 
the potatoes as revealed by the inspection certificate and requested an 
adjustment. The parties failed to adjust the matter amicably, where- 
upon respondent on or about August 10, 1948, sold the potatoes to 
* * * for $990, less freight of $549.06, or a net price of $440.96. 

7. Respondent remitted the net proceeds of $440.94 to the seller. 
The check was accepted under protest and not as satisfaction of the 
seller’s claim under the contract. 

8.* * * assigned its claims and right of action against respond- 
ent under the contractto * * * on January 18, 1949. 

9. Formal complaint was filed March 10, 1949, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


In this proceeding complainant contends that the potatoes involved 
were purchased by respondent after inspection by * * *, re- 
spondent’s buying agent. In support of this contention complainant 
submitted the affidavits of * * *, complainant’s president, and 
the foreman of complainant’s packing plant at Nyssa. 


** * * 
9 
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Respondent maintains that its agent did not inspect the particular 
carload of potatoes shipped, and that, to the contrary, its agent con- 
tracted for the purchase of a carload of potatoes grading U. S. No. 1, 
Size A. The evidence of record includes the affidavit of * * *, 
which reads in part as follows: 

“As an employee of * * *, I, * * *, on August 2, 1948, visited the 
packing plant of * * * and there saw potatoes in the process of washing, 
grading, packing, and shipping. 

“Being favorably impressed with the general quality and condition of said 
potatoes then running, I engaged to buy one car load of such of them as would 
by government inspection grade U.S. No. 1, Size A, to be packed in One Hundred 
Pound net weight bags, said load to be forwarded to * * *., 

“After visiting the aforementioned plant, I was informed that the shipper, 
* * *, would load the potatoes for Memphis into P. F. E. car numbered 
25259 which car itself or the load placed therein had not been inspected by me.” 

The record also contains a copy of the invoice sent by the seller to 
respondent on August 5, 1948, the terms therein being “Bliss Triumph 
Potatoes, U.S. 1, Parade Brand.” In addition, there is a document of 
record entitled “Confirmation of Purchase,” signed by * * *, a 
copy of which was forwarded to the seller. The terms set forth 
therein are “Usone, Size A, Washed Triumphs.” 

The mere fact that * * * inspected some of the potatoes, or 
had an opportunity for inspection of some or all of them, does not 
necessarily make the transaction a purchase after inspection with no 
warranties. On the other hand, the fact that the seller issued an 
invoice containing a statement as to grade does not necessarily mean 
that the transaction was a sale by description. The conflicting con- 
tentions and evidence leave some room for doubt as to the exact nature 
of the contract. From a careful consideration of all the evidence sub- 
mitted on the point, it is concluded that the contract was for a carload 
of grade U.S. No. 1, Size A, potatoes, in other words, it was a sale by 
description on an f. o. b. basis; and that the contract was not on the 
basis of a purchase after inspection to which the rule of caveat emptor 
would apply. 

The term “f. o. b.,” as defined by section 46.24 (i) of the regulations 
under the act, “means that the produce * * * sold is to be placed 
freeonboardthe * * * car * * * atshipping point, in suit- 
able shipping condition, and that the buyer assumes all risk of damage 
and delay in transit not caused by the shipper * * *.” Section 
46.24 (j) defines “suitable shipping condition” in relation to direct 
shipments as meaning “that the commodity, at the time of billing, is in 
condition which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract of sale.” 
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Thus it appears that the seller, under the contract in this case, war- 
ranted that the potatoes were in suitable shipping condition on August 
2, 1948, the date of shipment; that is, that they were in a condition 
which, if the shipment was handled under normal transportation 
service and conditions, would assure delivery without abnormal de- 
terioration at Memphis, Tennessee. At the time of shipment the 
potatoes were certified as grade U.S. No. 1, Size A, with 14 of 1 percent 
Soft Rot. The U. S. Standards for Potatoes, effective June 5, 1947, 
allow a total tolerance of not more than 1 percent for Soft Rot or wet 
breakdown in the U. S. No. 1 grade. Inspection at destination dis- 
closed an average of 6 percent Soft Rot and Slimy Soft Rot, and 2 
" percent affected with slightly sunken, discolored, and sticky areas. 
In our opinion, the amount of deterioration was abnormal for potatoes 
purchased as grade U. S. No. 1 at shipping point. 

With respect to the suitable shipping condition warranty, com- 
plainant contends that the shipment was not handled in a normal 
manner in that there was a two-day delay in transit and the ice in the 
bunkers was approximately three feet from the top of the car at the 
time of the destination inspection. The record contains a letter from 
the railroad stating that the carload of potatoes should have arrived 
in Memphis on August 7 rather than on August 8, or a delay of one day. 
The destination inspection certificate states that the “ice in bunkers 
approximately 3 feet from top.” But, with respect to the temperature 
of the product, the certificate also shows that the temperature was 47° 
F. at the door and 43° F. at the bottom of the car. The evidence leads 
us to conclude that the refrigeration service was proper. Despite the 
carrier’s statement that the car was due for delivery one day earlier, it 
has not been established that travel time was abnormal. But even 
if the record would support a conclusion that travel time was one day 
in excess of normal, it would make no difference in the rights and 
liabilities of the parties. A one day delay would not, in our opinion, 
account for the excessive deterioration disclosed by the destination 
inspection, and it seems perfectly clear to us that on the day prior to 
arrival the potatoes were in an abnormally deteriorated condition. 
We conclude, therefore, that the potatoes were not in suitable shipping 
condition when shipped. Failure of the shipper to deliver potatoes 
that were in suitable shipping condition was a breach of the contract 
and a violation of section 2 of the act. 

Respondent’s answering statement sets forth that it resold the pota- 
toes for the best price obtainable to a dealer in Memphis who was 
equipped to recondition them. It appears that resale was promptly 
and properly made so that the price received was indicative of the 
market value of the potatoes on or about the time of the arrival. The 
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difference between the total cost of the potatoes to respondent and the 
gross proceeds of resale, or $387.06, represents the damage sustained 
by respondent. The purchase price of $828, less the respondent’s 
damages of $387.06, leaves a balance of $440.94. Since respondent has 
already remitted the latter amount to the seller, there is no further 
amount due complainant and the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 












(No. 2340) 
PACA Doc. No. 5253.* Decided January 31, 1950. 


Dismissal—Settlement Between Parties 








The Department having received a letter dated January 25, 1950, from com- 
plainant’s attorney, to the effect that the claim for reparation has been 
settled between the parties and that dismissal is requested, the complaint is 
accordingly dismissed. 















Mr. Maz W. Soffer, of St. Louis, Missouri, for complainant. Mr. Sidney R. 
Zall, of Philadelphia, Pennsylvania, for respondent. Mr. Webster P. Maa- 
son, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received September 2, 1949. Formal 
complaint was filed December 5, 1949, alleging that complainant sold 
to respondent on or about May 11, 1949, a carload of onions shipped 
from Laredo, Texas, May 6, containing 510 sacks at $1.75 per sack, or 
$892.50, f. o. b., Laredo; that the carload was rejected by respondent 
upon arrival at Philadelphia, Pennsylvania; that resale resulted in 
net proceeds of $42.11; and that complainant is entitled to damages 
in the amount of $850.39, the difference between the contract price 
and the net proceeds on resale. Respondent filed its answer on De- 
cember 30, 1949, and requested an oral hearing. 

By letter dated January 25, 1950, complainant’s attorney notified 
the Department that the parties had made an amicable settlement of 
the dispute and authorized dismissal of the complaint. Accordingly, 
the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 























*As explained in Prefatory Note, the identities of the parties are not disclosed.—EHd. 


COURT DECISIONS 


DatryMen’s Leacus Cooperative Ass’n, Inc. v. BRANNAN, SECRETARY 
or AcricuLrure,t 173 F. 2d 57. Decided February 1, 1949. 


UNITED STATES COURT OF APPEALS, SECOND CIRCUIT 
No. 36, Docket 21009 
: Classification of Milk—Class II-A 


Where cream from milk which was separated at the seller’s “country plants” 
was shipped to an unapproved plant in Jersey County and there the cream 
was picked up at the railway platform by the purchaser’s affiliate and 
delivered to the affiliate’s approved plant in New Jersey, it is held, that the 
milk was properly classified at the country plants as II-A for purposes of 
producer-settlement fund.* 


Status of Handler Determined by Location of Approved Plant 


Where a purchaser receives cream in an unapproved plant, and takes it at once 
to an approved plant, such purchaser’s status as a handler of milk is to be 
determined by the location of the approved plant.* 


Element of III—-D Classification of Milk 


Delivery of cream from an approved plant of a purchaser’s affiliate to other 
plants of the affiliate, whether in “approved” or “unapproved” counties does 
not constitute delivery to a “purchaser,” not a handler, outside of New 
York and outside “approved county”, a necessary element of III-D 
classification.* 


Classification of Milk—Inapplicability of III—D Classification 


III-D classification does not cover a delivery of cream to a subdealer as pur- 
chaser in an approved county.* 


“Purchased”—Inapplicability of Term Used in Regulation 


In interpreting the regulation relative to milk “delivered as cream to a pur- 
chaser”, the general definition of “purchased” as meaning “acquired for 
marketing” is inapplicable.* 


Construction of Phrase “‘Not a Handler” 


The phrase “not a handler” must be construed as not a “handler anywhere” 
rather than a mere redundant interpretation that would add nothing to the 


+5 A. D. 143, affirmed.—Ed 
*Reference to other points involved in this case will be found in Index-Digest and 
and Subject-Index in this issue of Agriculture Decisions.—Hd. 
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regulation defining the word “handler” as one handling milk or cream re- 
ceived at an approved plant.* 


“Handler,” Meaning of Phrase—Delivery of Cream to Handler 


Delivery of cream to an unapproved plant constitutes a delivery to a “handler” 
under the regulation defining the word “handler” as one handling milk 
or cream received at an approved plant.* 


Divisions of Corporations Found Not Separate Jural Persons 


In absence of anything to the contrary in record, the court assumed that “di- 
visions” of corporations did not represent separate jural persons, but only 
a convenient distribution of operative management.* 


Inapplicability of Milk Market Administrator’s Interpretation of Regulation 
Relative to Manuafacturing Plant as Distinguished From Distributing Plant 


Milk Market Administrator’s interpretation of regulation for classification of 
milk that “when milk is delivered from a strictly fluid receiving station to 
a separating station, and from there on to a manufacturing plant, the manu- 
facturing plant ... is the second plant where the product moved as cream 
is inapplicable to a plant used for distributing, not manufacturing”.* 


Classification of Milk—Milk Not Subject to III-D Classification 


Milk which was delivered successively to three cream plants operated by the 
same corporation is not considered delivered to a “purchaser” at either 
first or second plant, and, therefore, is not subject to III-D classification.* 


Courts—Review by Court of Erroneous Stipulation 


Reviewing court would not hold defendant to stipulation indicating, contrary to 
court’s opinion, that operator of particular plant was not a “handler” within 
milk regulation, nor send the case back for further hearing, where stipula- 
tion did not mislead plaintiff, and the latter did not ask leave to prove any 
additional facts.* 


Courts—Complaint of Action of Judicial Officer Not Considered by Court 


Plaintiff's complaint that Judicial Officer did not give leave to file brief on par- 
ticular point covered by stipulation would not be considered where an op- 
portunity for argument was afforded in the district and reviewing court.* 


Judicial Officer’s Refusal To Accept Stipulation as Final Approved by Court 


Judicial Officer properly refused to accept as final a stipulation attempting to 
put a gloss upon milk regulation which had the force of law.* 


Courts—Duty of Court Relative to Existing Rights and Obligations 


It is the duty of courts to administer rights and obligations as they exist, not as 
parties may choose to substitute others.* 


*Reference to other points involved in this case will be found in Index-Digest 
and Subject-Index in this issue of Agriculture Decisions.—EHd. 
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Repudiation of Agreed Interpretation of Regulation Approved by Court 


Where a fair opportunity is given to meet any change of front which arises 
out of the repudiation of the agreed interpretation, the party who suffers 
from it has no ground for complaint, and this doctrine is especially reason- 
able when, as here, the repudiation is by a succeeding official who differs 
with his predecessor.* 


Administrative Law—Usage in Reliance on Administrative Interpretation— 
Estoppel 


Where plaintiff asserted in its brief that it relied upon the memorandum of 
December, 1938, which defined “not a handler’, and that because of it, it 
conducted its business as it would not otherwise have done, and called this 
an estoppel, the court held, that, while it is true that in cases of doubtful 
interpretation, long usage in reliance upon an administrative interpretation 
often counts for much, the court need not say how far the court should feel 
bound by the interpretation if the plaintiff had proved that it did conduct 
its business in reliance upon the memorandum, and the court cannot accept 
as an equivalent the bare assertion in the brief of such reliance, and would 
not remand the case to try out such issue.* 


Administrative Law—Choice of Reasonable Construction of Regulation 


Where alternative interpretations are possible, the more reasonable of the two 
is to be chosen.* 


Administrative Law—Test of Reasonable Construction of Regulation 


The intent of draughtsmen of regulations is a past fact not determinable by 
future events and evidence that the regulation did not operate as it was de- 
signed to do and as construed was unreasonable, is inadmissible, as purpose 
and realization are totally different things.* 


Administrative Law—Judicial Review of Validity of Regulation 


Where evidence on which administrative regulation was based was not before 
reviewing court, the reviewing court would not decide whether the regulation 
was invalid if construed as the court deemed proper.* 


Administrative Law—Reopening of Proceeding 


The reviewing court would not reopen the administrative proceeding and re- 
quire long consideration of issues, many of which were superseded by an 
amendment of the regulation, on the ground that the regulation was invalid 
as construed, where plaintiff had preferred not to try out that question when 
that course was open.* 


Administrative Law—Wayward and Vacillating Administration of Regulation, 
Affecting Third Partes 


Plaintiff could not become the vicarious champion in its own interest of im- 
perfections in discharge of duties of the Secretary of Agriculture on the 


*Reference to other points involved in this case will be found in Index-Digest 
and Subject-Index in this issue of Agriculture Decisions.—Kd. 
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ground that the administration of a regulation was wayward and vacillating, 
as affecting third parties.* 


Characterization by Court of Difficulties Involved in Administration of Milk 
Orders—“Multifarious Ramifications”—“Supernatural Powers”—“Stunned 
and Confounded by Fantastic Proliferation”—“Verbal Mazes” 


“We are indeed aware how great an advantage familiarity with the multifari- 
ous ramifications of such a subject as milk regulation gives to adminis- 
trators, and how much less favored are we who must plunge into it un- 
equipped. Nevertheless, we should have to endow them with almost 
supernatural powers, if they were not, like ourselves, at the outset stunned 
and confounded by the fantastic proliferation which emerges, when one 
attempts to find a path through such verbal mazes”.* 


[59+] Appeal from the United States District Court for the Northern Dis- 
trict of New York. 

Action by Dairymen’s League Cooperative Association, Inc., against Charles 
F. Brannan, Secretary of Agriculture, under Agricultural Adjustment Act, 
§ 8c (15) (A), 7 U. S. C. A. § 608e (15) (A), to review an [60+] order of the 
Secretary of Agriculture which denied for the most part a petition of plain- 
tiff for refund of sums paid under protest upon demand of the Market Ad- 
ministrator. From a judgment dismissing the complaint, plaintiff appeals. 

Affirmed. 

Seward A. Miller, of New York City, (Frederic P. Lee, of Washington, D. C., 
and Frank B. Lent, of New York City, of counsel), for appellant. 


Neil Brooks, Sp. Asst. to Atty. Gen. (J. Stephen Doyle, Jr., Sp. Asst. to Atty. 
Gen., Lewis A. Sigler, Asst. Assoc. Sol., U. 8S. Dept. of Agriculture, of Washing- 
ton, D. C., and Irving J. Higbee, U. S. Atty., and Edmund Port, Asst. U. 8. Atty., 
both of Syracuse, N. Y., on the brief), for appellee. 


Before L. HAND, Chief Judge, and SWAN and CHASE, 
Circuit Judges 


L. Hann, Chief Judge: 

The Dairymen’s League appeals from a judgment which dismissed 
its complaint in an action to review an order of the Secretary of Agri- 
culture, which had for the most part denied its petition filed under 
§ 8c (15) (A) of the Act, 7 U.S. C. A. § 608¢ (15) (A), for a refund 
of sums paid to the “producer-settlement fund.” The petition was 
referred to a “judicial officer,” who held a hearing and on March 8, 
1946, made an extensive and detailed report which has been pub- 
lished.2 The findings of fact incorporated into the report are too 
voluminous and detailed to be repeated here; and, since our decision 
will be primarily of interest to those who are concerned with the 
administration of milk regulation in the Metropolitan Marketing 

*Reference to other points involved in this case will be found in Index-Digest and 
and Subject-Index in this issue of Agriculture Decisions.—Ed. 

t Italic figures in brackets refer to first word beginning a page in 173 F. 2d.—Hd. 


1§ 927.8 (g) of the Code of Federal Regulations, 1938 Supplement. 
*5 Decisions of the Secretary of Agriculture 143. 





156 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 9A.D. 
173 F. 2d 57 


Area,’ we may proceed in our discussion upon the assumption of an 
acquaintance with the findings. The defendant’s brief contains at 
its end a graphic chart of the plaintiff’s four claims, which in small 
compass makes clear the controlling facts, and this we append hereto: 
it will, we believe, make intelligible what we have to say, or at least 
serve as a skeleton to which such facts as are necessary may be 


added. 
During the two periods in question (October 1, 1938, to February 


1, 1939, and July 1, 1939, to April 30, 1940) the plaintiff had two 
plants, one at Horseheads, New York, the other at Mansfield, Penn- 
sylvania, which we shall speak of as its “country plants.” Both 
were outside the “marketing area,” which comprised only the City 
of New York and the Counties of Westchester, Nassau and Suffolk. 
To these plants “producers”—farmers—delivered part of the milk 
which is in question in Claims One and Two; the rest of this milk 
was delivered to the “country plants” by “feeder” plants which had 
received it from other “producers.” Nearly all the milk in question 
in Claims Three and Four was delivered to the Borden Company 
by “producers,” who were members of the plaintiff, or by the plain- 
tiff’s “feeders.” The case turns upon how all this milk should be 
“classified” under the Regulation, of which we set out in the margin 


those parts that are controlling.‘ 


* Part 927, Chapter IX, Title 7, Code of Federal Regulations, 1938 Supplement. 

*927.2 (f) of the Code of Federal Regulations, 1938 Supplement. 

“ ‘Handler’ means any person who engages in the handling of milk, or cream there- 
from, which was received at a plant approved by any health authority for the receiving 
of milk to be sold in the marketing area, which handling is in the current of interstate 
commerce or directly burdens, obstructs, or affects interstate commerce. This definition 
shall be deemed to include a cooperative association of producers with respect to any 
milk received from producers at any plant operated by such association or with respect to 
any milk which it causes to be delivered from producers to any other handler for the 
account of such association and for which such association collects payment. This defini- 
tion shall not be deemed to include any person who neither receives milk from producers 
nor handles milk which is sold as milk or cream in the marketing area.” 

§ 927.4 of the Code of Federal Regulations, 1938 Supplement. 

“Olassification of milk—({a) Basis of Classification. All milk received from producers 
by handlers shall be classified in the classes set forth in paragraph (b) of this section 
in accordance with its utilization at, or movement from, the plant where received from 
producers, including members of any cooperative association: Provided, That if milk Is 
moved as milk from any plant outside the marketing area where received from producers 
to a second plant outside the marketing area, classification of such milk at the first plant 
may be in accordance with its utilization at such second plant: And provided further, 
That if milk is moved as cream, plain condensed milk or homogenized mixtures from any 
plant outside the marketing area to any second plant classification of such milk at the first 
plant may be in accordance with its utilization at such second plant. 

“(b) Classes of utilization. The classes of utilization of milk shall be as follows: 

(1) Class I milk shall be all milk which leaves a plant as milk, chocolate milk, or any 
whole milk drink, and all milk the utilization of which is not established for classification 
in some other class named in this section, except that loss or waste of milk in the plant 
where received from producers, not to exceed 2 percent of the total quantity of milk re- 
ceived from producers, may be pro-rated to each class in the proportion which the milk 
in such class is of the total quantity of milk classified. 
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[61+] Claim One 


The milk in question in Claim One, having been received either at 
Horseheads or Mansfield from “producers” or “feeders,” was there 
turned into cream, and all sold, F. O. B. Newark, New Jersey, to the 
Philadelphia Dairy Products Company. That company had an “affili- 
ate,” called the Janssen Dairy Corporation, which had a “plant” in 
Hoboken. Newark was not in an “approved county”; but Hoboken 
was—Hudson County. The cream, though billed to, and paid for by, 
the Philadelphia Company, was “picked up” at the railway platform 
at Newark by the Janssen Company, and was taken by trucks to the 
Janssen Company’s Hoboken plant, whence all of it went to three of 
that company’s other buildings, except such part as was sold to one, 
Decker, in Hudson County. One of the three buildings was in Bergen 
County—“unapproved”; the other two were in Hudson County. 

The question is whether this cream was properly classified under 
subdivision (b) of § 927.4 as II—A, or should have been classified as 
III-D. The defendant argues, and the “judicial officer” found, that 
III-D (except for the concluding clause covering “cream cheese”) 
was limited to cream sold from the first of the two plants covered by 
the second proviso of subdivision (a). The argument is that, since 
the body of subdivision (a) makes classification depend upon “utiliza- 
tion at” the first “plant,” or “movement from” it, in contrast with both 
provisos which make “utilization at” the second “plant” the only basis 
of classification, some distinction must be presupposed, and classifica- 





“(2) Class II-A milk shall be all milk the butterfat from which leaves or is on hand 
at a plant in the form of cream, except as set forth in subparagraphs (5) and (7) of this 
paragraph, 

“(3) Class II-B milk shall be all milk the butterfat from which leaves, or is on hand 
at, a plant in the form of plain condensed milk, except as set forth in subparagraph (6) 
of this paragraph, frozen desserts, and homogenized mixtures. 

“(4) Class III-A milk shall be all milk the butterfat from which leaves or is on hand 
at a plant in the form of evaporated milk in hermetically-sealed cans, sweetened con- 
densed milk, milk chocolate, milk powder, malted milk powder, or any cheese other than 
American Cheddar and cream cheese. 

“(5) Class III-B milk shall be all milk the butterfat from which leaves or is on hand 
at a plant in the form of cream which is subsequently held in a licensed cold storage 
warehouse for more than seven days at a temperature below zero degrees Fahrenheit. 

“(6) Class III-C milk shall be all milk the butterfat from which leaves a plant in the 
form of frozen desserts or homogenized mixtures which were sold outside of New York 
City. 

“(7) Class III-D milk shall be all milk the butterfat from which is delivered as cream 
to a purchaser, not a handler, outside the State of New York and outside any county in 
other States in which there is a plant which is approved by any health authority for the 
receiving of milk to be sold in the marketing area, also milk the butterfat from which 
leaves or is on hand at a plant in the form of cream cheese. 

**(8) Class IV—-A milk shall be all milk the butterfat from which leaves or is on hand 
at a plant in the form of butter. 

“(9) Class IV-B milk shall be all milk the butterfat from which leaves or is on hand 
at a plant in the form of American Cheddar cheese.” 

t Italic figures in brackets refer to first word beginning a page in 178 F. 24.—Ed. 
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tion at the second “plant” can never depend upon the milk’s “move- 
ment from” it. There is much to be said for this; but the difficulty is 
that subdivision (b), which defines “classes of utilization,” speaks 
throughout (except in the first [62+] phrase of III-D itself) of the 
form in which the produce “leaves” a “plant”; and, therefore, incor- 
porates the factor of “movement from” a “plant.” The question is 
a vexed one and we shall leave it undecided, accepting the plaintiff’s 
argument, for the purposes of this appeal, that it had an option of 
classifying the cream at either the first or the second “plant.” 

Coming then to the cream in Claim One, we shall first consider its 
proper classification at the two “country plants.” Concededly, it was 
within IJ—A, unless it could be brought within ITI-D: that is, unless 
it was delivered to a “purchaser” who was “not a handler.” We shall 
start by assuming with the plaintiff that the milk which the “feeders” 
delivered to the two “country plants” is to be classified like that de- 
livered by “producers”—that is, that the “feeders” shall not count as 
a first “plant.” The record leaves uncertain just what was the relation 
between the Philadelphia Company and the Janssen Company; all it 
says is that the second corporation was an “affiliate,” which may mean 
that the corporations should be treated as a single jural person, or as 
two. We shall consider Claim One on both hypotheses. 

[1,2] If we treat the corporations as several, the cream was never 
“delivered” to the Philadelphia Company at all; the Janssen Com- 
pany took it directly from the platform of the carrier, a bailee, and 
carried it by truck to the Hoboken “plant.” The plaintiff does not 
suggest that the Philadelphia Company was not the “purchaser,” and 
it necessarily follows that upon this hypothesis III-D was not avail- 
able at the two “country plants.” If on the other hand, we treat the 
Philadelphia Company and the Janssen Company as one, when the 
Janssen Company “picked up” the cream from the carrier’s platform 
in Newark, although the delivery was to the “purchaser,” the Phila- 
delphia company was also a “handler,” by virtue of the ownership by 
the Janssen Company of that company’s Hoboken “plant,” which was 
in an “approved county.” This is quite another question than whether 
a person who has a “plant” in an “approved county” and another 
“plant” in an “unapproved county” is to be regarded as a “handler” as 
to milk which he receives in the “unapproved county.” All we need 
hold as to Claim One is that (when a “purchaser” receives cream in an 
“unapproved county” and takes it at once to a “plant” in an “approved 
county,” his status as “handler” of that milk is to be determined by 
the location of that “plant.”’) 


¢ Italic figures in brackets refer to first word beginning a page in 173 F. 24.—Hd. 
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[3, 4] What we have said disposes of the classification of the 
cream at the two “country plants”; it remains to consider its classifica- 
tion at the Janssen Company’s Hoboken “plant.” So much of the 
cream as was delivered from the Hoboken “plant” to other “plants” 
of the Janssen Company whether in Hudson County—an “approved 
county”—or in Bergen County—an “unapproved”—was not delivered 
to a “purchaser.” We will state the justification for this conclusion 
in our discussion of Claim Two, where the question also arises. The 
only “purchaser” from the Hoboken “plant” was Decker, who was a 
“sub-dealer” in Hoboken ; but since the “delivery” was in an “approved 
county,” III-D did not cover it. Claim One was properly dismissed. 


Claim Two 


The milk involved in this claim was also delivered by “producers” 
and “feeders” to the plaintiff’s two “country plants” where it was made 
into cream. From the two “country plants” it went to a plant of the 
plaintiff in Newark in an “unapproved county,” whence part of it was 
sold to the Janssen Company, and was taken to one of its “plants” in 
Bergen County, an “unapproved county.” The remainder was sold 
to dealers or “sub-dealers,” who did their business, so far as appears, 
in “approved counties.” Some of this cream was sold at the “plant” 
in Newark, some was shipped by express collect, and some was de- 
livered “on route” by the plaintiff’s trucks. 

[5-7] The plaintiff first argues that its delivery to its Newark 
“plant” was a purchase, for which it relies upon a remark of Reed, J., 
in United States v. Rock Royal Co-Operative, Inc.® that “purchased” 
means “acquired for marketing.” That was said in discussing sales 
of milk by “producers” to their cooperative, as to which the Act was 
explicit; it was not intended as a general [63+] definition, and to use it 
in interpreting III-D would unduly expand the court’s meaning. 
Class III-D was probably put into the Regulation because it was 
supposed that cream actually bought by someone outside an “approved 
county” was unlikely to find its way into the “marketing area.” Since 
the first “plant” was the two “country plants” and there was no sale 
from them, we need consider only the proper classification at the 
plaintiff’s Newark “plant.” As to the cream sold to the Janssen 
Company and taken by it to its own “plant” in Bergen County, since 
the company was a “purchaser” and the delivery was in an “unap- 
proved county,” the question whether the cream was within ITI-D 
depends upon whether the “purchaser” was a “handler.” That, in 


5307 U. 8S. 533, 59 S. Ct. 993, 1016, 83 L. Ed. 1446. 
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turn, depends upon whether its ownership of the Hoboken “plant” 
in an “approved county” made it a “handler” as to cream delivered 
at its “plant” in the “unapproved county,” or whether its character 
as “handler” should be determined by the location of the “plant” 
at which the cream was “delivered.” The defendant argues 
that unless the phrase, “not a handler,” in III-D means, “not a handler 
anywhere,” it is a redundant interpolation, which we should not 
assume. His reason for this is that by definition * a “handler” is one 
who handles milk or cream “which was received at a plant approved 
by any health authority for the receiving of milk to be sold in the 
marketing area”; and that a person who handles milk or cream, only 
at a “plant” in an “unapproved county,” would not come within that 
definition, even without the addition of the phrase, “not a handler.” 
Hence, to give the phrase any significance whatever, it must mean that 
the “purchaser” is not a “handler” elsewhere; which results in saying 
that he must not have a “plant” in any “approved county.” To this 
the plaintiff answers that, if the phrase, “not a handler,” were left out, a 
New York City dealer might bring himself within III-D by buying 
cream in an “unapproved county” and taking it to sell in New York; 
and that it was necessary to provide that he must not himself be a 
handler to prevent this. However, we cannot believe that, if III-D 
had not contained the phrase, it would have been susceptible to such 
easy evasion as this argument presupposes. It would be true that 
“delivery” would in that case have been made in an “unapproved 
county,” if by “delivery” no more was intended than the transfer of 
possession to the “purchaser”; but that, we submit, is not a tenable 
reading. We have already so decided in discussing Claim One as to 
the delivery of cream to the Janssen Company on the railroad platform 
at Newark, which it carried by truck to its Hoboken “plant.” In the 
plaintiff’s example of the New York City dealer the applicability of 
III-D (if the phrase were left out) would depend upon whether the 
“purchaser” took delivery at the seller’s “plant,” or the seller delivered 
at the “purchaser’s” “plant”; and to make that circumstance determi- 
native would introduce a factor altogether alien to the general purposes 
ofthe Act. Since the Janssen Company had a “plant” in an “approved 
county,” the cream delivered to it at its Bergen County “plant” was 
delivered to a “handler,” and was not within JII-D. 

[8] The cream sold to the dealers and sub-dealers from the Newark 
“plant” was in part delivered to them in Newark and in part “on 
routes” or by express. The only remaining question as to these is 
whether they were “handlers”; but in view of what we have said as to 


© § 927.2 (f). 
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“delivery” this is not important. So far as appears, all had their place 

of business in “an approved county,” and the “delivery” was in that 

county, regardless of whether they took possession at the plaintiff’s 

platform in Newark, or received the cream where they did business. 

Claim Two was properly dismissed. 


Claims Three and Four 


These claims we shall break into Claim “A” and Claim “B” and “C,” 
since that is a more convenient division. Claim “A” was for milk 
delivered by “producers” or “feeders” to four “plants” of the Borden 
Company, and to two small “plants” of the plaintiff. That delivered 
to the first Borden “plant”—the Belmont “plant”—was there made 
into cream and delivered to a second Borden “plant” at Newark; that 
delivered to the other three Borden “plants”—Brisben, Pine Bush and 
Deposit—and to the [64+] two small “plants” of the plaintiff, was de- 
livered as milk to the Borden “plant” at Newark, where some of it was 
made into cream and mixed with that which had come as cream to the 
Newark “plant” from the Belmont “plant.” What remained of this 
milk does not concern us. All the cream, both that made at Newark 
and that delivered there as cream, was then shipped to the Borden 
“plant” at Paterson in an “approved county,” whence it was sold in 
ways not material. 

[9] The Belmont “plant” was operated by the Borden’s Manu- 
facturing Products Division of the Borden Company, and until Octo- 
ber 1, 1939, the other “plants” were operated by the Borden Farm Prod- 
ucts Division of that company. We assume, since there is nothing to 
the contrary in the record, that these “Divisions” did not represent 
separate jural persons, but only a convenient distribution of operative 
management. From October 1, 1939 forward, all the Borden “plants” 
here involved, except the Belmont, were operated by a new corporation 
then organized—Borden Farm Products of New Jersey, Inc. Whether 
these “plants” were transferred to the new company and what was the 
relation between it and the main Borden Company, is not clear; we 
shall assume for argument that it was an independent corporation, and 
that after October 1, 1939, the cream which passed from the Belmont 
“plant” to the Newark “plant” was sold. 

[10-13] We take first the milk which came to the Belmont “plant” 
and which was there made into cream and delivered as such to the 
Newark “plant.” At the Belmont “plant” it was properly classified 
as II-A unless it was within ITI-D. Until October 1, 1939, it could 
not have been classified as III-D, because the Newark “plant” was not 
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a “purchaser,” for reasons which we have already given in discussing 
Claim Two. After October 1, 1939, even though we consider the 
transfer as delivery to a purchaser, the cream was nevertheless not 
within III-D because the Borden Company which owned the New- 
ark “plant,” was a “handler” by virtue of its ownership of other 
“plants.” Nor could the cream be otherwise classified at the Newark 
“plant” itself, because the “delivery” was not to a “purchaser,” and 
because it would have been to a “handler,” if the Paterson “plant” had 
been a “purchaser.” Taking next the milk which came to the Brisben, 
Pine Bush and Deposit “plants,” it could not properly be classified 
_otherwise than as I—A at those “plants,” for it left them as milk, and 
only cream comes within III-D. Nor could it be classified as III-D 
at the Newark Borden “plant,” because, although it was there made 
. into cream, it was not delivered to a “purchaser,” and if it had been, 
the “purchaser” was a “handler.” Finally, taking the milk delivered 
to the plaintiff’s small “plants,” it could properly be classified only as 
I-A at those plants, because, although delivered to a “purchaser,” it 
was not in the form of cream. At the Newark “plant,” though made 
into cream, it could not be classified as III—D for the reasons already 
given in the case of the other cream delivered to the Paterson “plant.” 

[14] The plaintiff invokes a “memorandum” of Harmon, the Ad- 
ministrator at the time, made on December 8, 1938, which declared 
that “when milk is diverted from a strictly fluid receiving station to 
a .separating station, and from there on to a manufacturing plant, the 
manufacturing plant * * * isthesecond plant where the product 
moved ascream.” Assuming this to be a proper interpretation, it does 
not apply here, because the Paterson “plant” was not a “manufactur- 
ing plant,” but only a distributing plant. Part “A” of Claims Three 
and Four was, therefore, properly dismissed. 

[15] Parts “B” and “C” of Claims Three and Four concerned milk, 
all of which was delivered after October 1, 1939, by “producers” or 
“feeders” to a Borden “plant” at Oxford, there made into cream and 
transferred to another Borden “plant” at Washingtonville in an “ap- 
proved county.” Thence it was transferred to four other Borden 
“plants,” three of which were in “unapproved counties,” and one in an 
“approved county.” If we reckon the Oxford “plant” as the first, the 
cream as it left for the Washingtonville “plant” did not go to a “pur- 
chaser”: hence it was not within III-D. If classified at the Washing- 
tonville “plant,” it was not within III-D because it was not delivered 
toa“purchaser.” Parts [65+] “B” and “C” of Claims Three and Four 
were also properly dismissed. 
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Miscellaneous Questions 


[16-20] The plaintiff makes several arguments which it thinks 
militate against the interpretations which we have adopted. The 
first is that the cause went to trial upon a stipulation which contained 
the following passages. “The delivery of cream shipped to such 
plant was not a receipt or purchase by a handler.” This language 
was used of the plaintiff’s Newark “plant” in Claim Two. The other 
passage is: “the operator with respect to such a plant is not a handler, 
and cream shipped to such a plant would be in the first instance deliv- 
ered to a purchaser in an unapproved county who was not a handler 
with respect to such plant.” This language was used of the plaintiff 
Borden’s Newark “plant,” in Part “A” of Claims Three and Four. 
If the plaintiff had been misled in presenting any evidence in reliance 
upon this stipulation, we might feel obliged either to send the case back 
for further hearing, or perhaps even hold the defendant to the stipula- 
tions; but it does not ask leave to prove any other facts than those 
on which the cause was heard; nor could it have been misled in the 
conduct of its business, because the stipulation was signed long after 
all the transactions here in question. Apparently, the conclusiveness 
of this agreed definition of the word, “handler,” was first questioned 
by the “judicial officer” at a hearing on July 20, 1945. He at that 
time “warned” both parties that he might not feel bound by “legal 
conclusions as to whether a person is a handler.” A discussion fol- 
lowed, but all that we can find is a request by the plaintiff to be allowed 
“to submit briefs on that point,” if the “judicial officer” decided not 
to accept the stipulation. Although the plaintiff complains that no 
leave was ever given to file such a brief, we cannot see, in view of the 
opportunity for argument afforded both in the district court and 
here, that this is a grievance to be considered. The “judicial officer” 
was entirely right in not accepting the stipulation as final. It at- 
tempted to put a gloss upon the Regulation and the Regulation had 
the force of law. The duty of courts is to administer rights and ob- 
ligations as they exist, not as the parties may choose to substitute 
others." Provided fair opportunity be given to meet any change of 
front which arises out of the repudiation of the agreed interpretation, 
the party who suffers from it has no ground for complaint; and the 
doctrine is especially reasonable when, as here, the repudiation is by 
a succeeding official who differs with his predecessor. 

[21] The plaintiff goes further, however, and asserts that there 
had been earlier interpretations in its favor, judicial and administra- 

" Swift & Co. v. Hocking Valley Ry. Oo., 243 U. S. 281, 289, 37 8. Ct. 287, 61 L. Bd. 722; 


Estate of Sanford v. Com’r, 808 U. 8. 39, 41, 60 S. Ct. 51, 84 L. Ed. 20; Cloverleaf Co. v. 
Patterson, 815 U. 8. 148, 151, 152, 62 S. Ct. 491, 86 L. Ed. 754. 
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tive, which we ought to follow. In Vogt’s Dairies, Inc. v. Wickard * 
Judge Mandelbaum held that, for the purpose of obtaining a credit 
in the “producer-settlement fund,” a “handler” should not be consid- 
ered such as to transactions in an “unapproved plant.” Whether this 
decision was meant to extend to classification under ITI-D might be 
debated; but, if it was, we cannot assent for the reasons we have 
given. As an administrative interpretation, the plaintiff invokes 
another “memorandum” which Harmon issued in December, 1938, 
in which he ruled that “when a plant is not approved for the market- 
ing area the dealer is not considered a handler at that plant.” This 
_ was issued only a few months after the Regulation itself was promul- 
gated, and at a time when, in the nature of things, interpretation was 
tentative, or, if it was not, ought to have been. We are indeed aware 
how great an advantage familiarity with the multifarious ramifica- 
tions of such a subject as milk regulation gives to administrators, and 
how much less favored are we who must plunge into it unequipped. 
Nevertheless, we should have to endow them with almost supernatural 
powers, if they were not, like ourselves, at the outset stunned and 
confounded by the fantastic proliferation which emerges, when one 
attempts to find a path through such verbal mazes. We are satisfied 
that the second thought of the Administrator was better [66 +] than 
his first; and we do not feel bound to accept the early ruling. 

[22, 23] The plaintiff asserts in its brief that it relied upon the 
“memorandum” of December, 1938, which defined “not a handler,” 
and that, because of it, it conducted its business as it would not other- 
wise have done. This it calls an “estoppel.” It is true that in cases 
of doubtful interpretation, long usage in reliance upon an adminis- 
trative interpretation often counts for much.® We need not say how 
far we should feel bound by the interpretation if the plaintiff had 
proved that it did conduct its business in reliance upon the “memo- 
randum” during the period in question. Be that as it may, there is 
not a syllable of such evidence in the record, although, as we have said, 
the “judicial officer” gave ample warning of what might be his even- 
tual ruling. Nor did the plaintiff ask to be allowed to put in such 
proof, even after the report was filed. We cannot accept as an 
equivalent the bare assertion in the brief; nor would it be just now 
to send the cause back to try out an issue which would presumably 
lead far afield. 

[24,25] Next the plaintiff complains of the exclusion of an exhibit 
which was designed to show, and which, we may assume, did show, 

¢ Italic figures in brackets refer to first word beginning a page in 173 F. 2d.—Hd. 
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the facts necessary to determine “the Class II-A (unpriced) cream 
price and * * * comparable prices between such prices in the 
New Jersey markets” after the Regulation went into effect. The ob- 
ject of this was, and could only be, to prove that the Regulation did 
not operate as it was designed to do, and that, as construed, it was 
unreasonable. It is, of course true that when alternative interpreta- 
tions are possible, the more reasonable of the two is to be chosen; but 
the test of what is reasonable must be based upon what was before the 
draughtsmen of the Regulation, for their intent is a past fact, not 
determined or determinable by future events. Such evidence could 
not possibly have any bearing upon its meaning; it would only show 
that the purpose sought to be realized was not in fact realized; and 
purpose and realization are totally different things. The plaintiff 
does indeed suggest, but only in an indirect way, that, if construed 
as we are construing it, the Regulation is invalid. Plainly, we are 
in no position to decide that question. The Regulation was the result 
of long investigation and deliberation; and the evidence on which it 
was based is not before us. As upon the issue that it acted upon the 
faith of the Harmon “memorandum,” the plaintiff had its opportunity 
to challenge the validity of the Regulation. It preferred not to try 
out that question, when that course was open. It would be to the 
last degree unjust, now that it has failed, to reopen the proceeding and 
go through a long consideration of issues, many of which have in any 
event been superseded by the amendment of 1940. The regulation of 
an industry such as this—indeed of any modern industry—is an 
undertaking of monstrous difficulty ; it yet remains to be seen whether 
success is within the compass of human abilities. Those charged with 
such duties must proceed as best they can, correcting their initial 
blunders, as experience teaches; some ineptitudes and some injustices 
are inevitable at the start; they are the price of the undertaking as a 
whole. 

Finally, the plaintiff complains that the administration of the Reg- 
ulation has been unequal and inconsistent; not, as we understand, 
because it was deliberately partial, but because it has been wayward 
and vacillating. The plaintiff cannot, however, become the vicarious 
champion in its own interest of imperfections in the discharge of the 
Secretary’s duties. If he has correctly interpreted his powers in deal- 
ing with it, and imposed upon it no greater obligations than were 
lawful, it is no answer that others have fared better; any more than 
when burdens have been unequally imposed by the mistakes of courts 
of law. 

Judgment affirmed. 
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INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 
DECISIONS 


JANUARY 1950 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DISMISSAL 
ConsENT OF PARTIES 
Petition herein dismissed upon consent of parties 


-ANTI-HOG CHOLERA SERUM AND HOG-CHOLERA VIRUS, 7 U. 
§ 851 ET SEQ. 
DISMISSAL 
WITHDRAWAL OF PETITION 
Petitioner’s request to withdraw its petition, granted 2323 


PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS RECEIVABLE 
Amount of, not considered in determination of working capital_. 2326 


ADMINISTRATIVE AND GENERAL EXPENSES 
Items grouped in category of 


ADVERTISING AND SOLICITING 
Nature of 


BONDS 
Amount furnished by respondent market agencies to assure 
payment of obligations not considered as capital 


BRAND INSPECTION 
Charge for, turned over to Brand Inspector’s office 


BUSINESS GETTING AND MAINTAINING 
Nature of, as constituting personal service 


CALVES 
Volume of business 


CAPITAL 
Accounts RECEIVABLE AS L. 
The amount of accounts receivable due the respondents is 
not to be considered in determining their working capital 
since the respondents’ business is primarily of a cash 
nature and no sound reason is shown for allowing a return 
on that amount 


Bonps as 
The face amount of bonds, furnished by respondents to 
assure payment of certain of their obligations is not 
considered as devoted capital to the market agency 
business upon which a return shall be allowed 


170 





9 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 
JANUARY 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


CAPITAL—Continued 
Market agency bonds 
Return on 
Working capital requirements 


CATTLE 
Modes of arrival 
Office work 


Salesmen of 
Size of truck shipments 


Sorting of 
Truck arrivals 
Volume of business 


CATTLE AND CALVES 
Schedule receipts of 


CATTLE YARDMEN 
Work of 


CEASE AND DESIST 
DEMANDING AND CoLLEcTING RATES AND CHARGES 
Respondent market agencies are directed to cease and 
desist from demanding or collecting for any stock yard 
service rates or charges other than those set forth in 


Paragraph 36 hereof, and to publish and file with the 
Secretary of Agriculture a schedule of such rates and 
charges to become effective on March 1, 1950 


UNFAIR AND DECEPTIVE PRACTICE 
Where a registered dealer appropriated to his own use grain 
left in pens assigned to commission men, it is held, that 
he wilfully engaged in a deceptive practice, but in the 
light of all the circumstances, cease and desist order is 
the appropriate sanction 
COST OF RENDERING SERVICE 
Estimates of 
CREDIT REFERENCES 
Market agencies as furnishing 
CRIPPLES 
Duties with respect to crippled animals 


CURRENT RATES 
Unreasonableness of 
DEAD AND CRIPPLED ANIMALS 
Use of salesmen of market agencies as appraisers of 


DIPPING AND SHEARING 
Operation of 





172 INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 9 A. D. 


JANUARY 1950 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


EVIDENCE 
Owners’ compensation and capital charges 
Rate of return 


REASONABLENESS OF RATES 
On the basis of evidence introduced showing services per- 
formed by respondent and their methods and costs of 
operation, a schedule of rates is prescribed on a per 
head basis which will produce a margin over and above 
all per head costs found to be reasonable 


Value of services 
Volume of business 


EXCHANGE BUILDING 
Use of, by market agencies as center of activity 


EXCHANGE MEMBERSHIP 
Allowance per firm for 


EXPENSES 
Girts AND DoNATIONS AS 

Gifts and donations made by the respondent are classified 
as reasonable operating expenses of the respondents if 
such gifts and donations tend to improve the morale of 
workers or to promote employer-employee relationships, 
but those gifts and donations of a general nature which 
benefit the community in which the respondents live are 
excluded from reasonable operating expenses 


EXPERT ADVICE ON VALUE 
Use of salesmen of market agencies as advisers on 


FEEDERS 
Caring for 
FEEDERS AND BREEDERS 
Filling orders for 
FINDINGS OF FACT AND CONCLUSIONS 
Prior proceedings 
Respondent’s methods of doing business 
FLEXIBLE TARIFF 
Object of 
GIFTS AND DONATIONS 
Exclusion from reasonable operating expenses 
HOGS 
Office work 
Per head cost of selling 
ONIE Soe oe bees. oak mele aniee core tebae ek 
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9 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC, 


JANUARY 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
HOG SALESMEN No. 
OO IO oS ew eee eo eeebe 2326 


INCOME TAXES 
Additional burden of work upon market agencies to make up 
duplicate returns on consignments, without compensation... 2326 


LIVESTOCK 

Ci ORM eck oo SS 2S Fe ee A acocaness 2326 
LIVESTOCK RECEIPTS FOR 1948 

OEE OE a canis gap adcdcdcsdeecaads scccasatecesduusaae 2326 
LOST LIVESTOCK 

Compensation for finding of, when_.._._...._.-.----------- 2326 
MANAGEMENT AND UNINSURABLE RISKS 

Consideration to be given to cost of........-..--.-.---.---- 2326 
MARKET CLASSES 

a ca i cts a a wi en ee 2326 
MARKET NEWS AND SERVICE 

TO ORs Sos ce dawatecedtcacecalees awe 2326 
MARKET PLACE 

Comnmninsion firm located 63 ous oc. cadoenen Sen eein nd badas 2326 

Paeetihing (iso ooo Sos i Bab ot ee esse ee SSeS 2326 

General conditions affecting operations at........---------- 2326 

COpisiah GINGER YONGE OB oso oes nw eee snnennneesmecnes 2326 
MISCELLANEOUS 

Radio service and night yard service, costs of which not reflected 

TA VRE BE CHONINR oc ccwcadencknseundad= tee 2326 

MIXED SHIPMENT 

COMMNOMION TY GUANO Ook. ooo sc ncscccacsconccedcasens 2326 


OFFICE SALARIES AND EXPENSES 
Factors given weight in ascertaining reasonable per head costs 


MMIII 80s oo oa do eco cdi ot Seeous cue eeaunuedasnees 2326 
OFFICE WORK 
CAINE. bo ao obs as cucnonsaneddeeewauuenandenaeeun 2326 


RATE OF RETURN 


DETERMINATION OF 
A reasonable rate of return on the capital invested by 


respondents in their business is determined to be 74%-_. 2326 

RATES 
MOMRNGOWON. ciao ea cn conacéccaeenae eases anetecamesows 2326 
Pe AIOUNOON GE, 2 555502 econ coset raceme eecundvene wows 2326 


874838—50——13 
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JANUARY 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


RATE MAKING 


METHOD OF 
The unit cost method of rate making for market agencies 
constructs rates upon the basis of an examination of 
actual unit costs experienced by several firms in con- 
nection with each species of livestock and in the light of 
operating conditions of the firms. The construction 
of rates in this manner is more likely to result in rates 
‘reasonable’ to the patrons and the firms than rates 
selected to return the aggregate revenues considered 
necessary to return the aggregate costs of rendering the 
services and, therefore, the unit cost method is followed_-_ 


RATE-MAKING METHODS 
Basic issues as to 


RATES AND CHARGES 
CONTINUATION OF 
Inasmuch as the parties are agreed, the provisions of the 
order of February 18, 1949, as modified by the order of 
June 14, 1949, are continued in effect to and including 
September 5, 1951 


REPORTS 
Form oF, TO BE MapE BY MARKET AGENCIES 

Respondent market agencies are directed to continue to 
make reports to the Secretary of Agriculture in the same 
form as those which have heretofore been submitted, pro- 
vided, however, that respondents and the administrative 
officials may devise and agree upon a new form of report 
and submit it for consideration and approval 


SALESMANSHIP 
Per head cost of selling cattle 


SALESMEN 
Variety of service rendered by 


SERVICE 
Value of 


SHEEP 
Handling of 
Per head cost of selling 
Volume of business 

SHEEP, HOGS, AND CATTLE 
Appraisal work with respect to 


SIOUX CITY LIVESTOCK EXCHANGE 








9 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 


JANUABY 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 

TRADE TERRITORY No. 

Area from which major part of business drawn--.--.-.------ 2326 
TRUCK SHIPMENTS 

ORO en 5 essa da eaededadussnasuanee 2326 
TURNING OVER LIVESTOCK 

Additional task performed by market agencies. _..-----.---- 2326 
UNIFORMITY AND WEIGHT 

ential CN a no Sa Wasi weeedateses ca teees 2326 
UNIT COST METHOD! 

Application of, in rate making_-__-__-- wicatica see ar seas -. 23826 
UNIT COSTS 

Data for determining per head costs. ....-..--------------- 2326 

PIIONE le on dona we eae deonda saa eas soe 2326 
VOLUME OF BUSINESS 

VIGGO OF (MADINOG i os at nie cena neecmunueiensdaanaeeee 2326 
WEIGHING 

RCN se ae aac inane nae Saree 2326 


WORKING CAPITAL 
DETERMINATION OF 
A liberal allowance for working capital for the respondents 
is determined to be one-twelfth of their total annual 


CRAIN CRN 8 nade el —edembanshn 2326 
YARDING SALARIES AND YARD EXPENSES 
Mathod OF Senne Ole = oo 5 aka eee edeeesannawe 2326 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
BREACH OF WARRANTY 


Pea FAG Chis cc ec ctasscasacccsweussscccacaccss -.- 2332 
CANCELLATION OF CONTRACT 
Tred aE GAIN ie HOS oo ooo 5 5 Sven ecinsiesn 2333 


CONFIRMATION OF SALE 
Errect oF Farture TO MAKE TiMBLY OBJECTION 
The terms of a contract are deemed to be as set forth in 
the telegraphic confirmation of sale unless the party 
receiving such confirmation makes timely objection 


her@@scc 3 ses chcbccasee cadvnseenesndadsaddanaue 2337 
DAMAGES 
Failure to prove extent of, from improper loading f. 0. b. 
Shinmets voas oo b sb ed60e ced daden sede ncdeneseewustane 2328 


MEASURE oF, BASED ON— 
SGM UE CONNIE: oc onc wu ccnnncaracnanceaascuwekue 2333 


175 


Page 
17 


26 
43 
26 
75, 99 


75 
75, 99 


15 


28 


79 


125 


130 


136 


116 


130 
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JANUARY 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DECAY No. Page 
Cause of, due to nature of commodity and manner of handling-. 2332 125 


DEFAULT 
Admission of facts alleged in complaint by 2327 =:118 
2329:119; 2331:122; 2234:131; 2335:133; 2336:135; 2337:138 
Waiver of oral hearing by 2327 «386113 
2329:119; 2331:122; 2334:131; 2335:133; 2336:135; 2337:138 


DISMISSAL 
Errect oF BreAcH oF Primary Contract Upon GUARANTY 
ConTRACT 

Where respondent, the seller’s broker, agreed to guarantee 
payment of price to be paid by buyer under contract to 
purchase berries from seller, which contract the buyer 
cancelled because the seller failed to ship within reason- 
able time, held, in an action by the seller against the 
broker under guaranty contract, that, since the primary 
contract is unenforceable because of the seller’s breach, 
the broker is under no obligation to pay and the com- 

plaint should be dismissed 


FamturE To Prove Extent oF DAMAGE FROM IMPROPER 
Loapine F. O. B. SHIPMENT 
Where a carload of a highly perishable variety of apples 
met contract requirements when shipped under f. o. b. 
contract of sale but a portion of the shipment was dam- 
aged in transit from negligence in bracing the load for 
which shipper is responsible, it is held, that the claim 
for damages based on resale prices received over a pe- 
riod of three weeks on a declining market is too remote 
to establish the reasonable value of the apples on ar- 
rival and that the complaint should be dismissed for 
failure to show damages resulting from the shipper’s 
negligence 


Faiture To Seip WitTHIn REASONABLE TIME 

Where respondent-buyer ordered from complainants frozen 
berries for prompt shipment and 35 days later agreed 
to increase its order to assure shipment, but about 34 
days later respondent cancelled the order because the 
berries had not been shipped, held, in an action by 
complainant for damages, that complainant failed to ship 
the berries within a reasonable time so that respondent’s 
cancellation was not without reasonable cause, and the 
complaint should be dismissed 


Farture To SHow Breacuw or ConrTRActT 
Where complaint-buyer failed to show a breach of contract 
on part of respondent-seller with respect to a lot of “no 
label” tomatoes, which were sold without specification 
as to grade, and complainant failed to prove by a pre- 
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JANUARY 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued 


Farture To SHow BkReacH or CoNTract—Continued 
ponderance of the evidence that another lot of Tampico 
brand tomatoes was not, in fact, U.S. No. 1 grade when 
shipped, it is held, that the complaint should be dis- 


Propuce Nor 1n SuitaB.Le SHippinc ConpDiITION 
Where complainant contracted to sell to respondent a car- 
load of grade U. S. No. 1, Size A, potatoes f. o. b., 
Nyssa, Oregon, and the potatoes were certified as such 
grade at shipping point, but, at destination, they were 
found to be sonormally deteriorated, held, that the 
potatoes were uot in suitable shipping condition, that 
the respondent made prompt and proper resale of the 
potatoes, and remitted the net proceeds to complainant, 

and that the complaint should be dismissed 


SETTLEMENT BETWEEN ParTIES 
The Department having received a letter dated January 
25, 1950, from complainant’s attorney, to the effect that 
the claim for reparation has been settled between the 
parties and that dismissal is requested, the complaint is 
accordingly dismissed 


EVIDENCE 
ConpDITION AT Suippina Point Not EstaBLisHED BY OFFICIAL 
DESTINATION INSPECTION 
The fact that an official destination inspection shows decay 
in excess of destination tolerance does not establish that 
the commodity was not of U.S. No. 1 grade at shipping 


Facts Farina to SHow— 
breach of warranty 


Failure to prove extent of damage from improper loading f. o. b. 
shipment 
Produce not in suitable shipping condition 


F. O. B. ACCEPTANCE FINAL 
Grape or Propuce UNpER TERM OF 
In an f. o. b. acceptance final contract for U. S. No. 1 
tomatoes, the tomatoes must be of U. 8S. No. 1 grade 
at shipping point. -..........--.- satis sa nicigoe oaala ears 


GUARANTY CONTRACT 
Effect of breach of primary contract upon liability under 


JURISDICTION OF SECRETARY 
Lack of, relative to claim for personal loan not covered by act. 


2337 


2337 


2338 


2336 


136 
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JANUARY 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION 

Farture To Pay BaLanceE or PurcHASE PRICE No. Page 

Where complainant contracted late in the season to sell 

to respondent a carload of ‘fresh pack” apples and 

respondent unloaded the apples 5 days after arrival, 

placed them in cold storage, and later complained of 

excessive decay, held, that respondent has failed to show 

that complainant breached the contract since the decay 

was due to the nature of the apples and the manner in 

which they were handled by respondent and, therefore, 

complainant should be awarded reparation in the 
amount of the unpaid balance of the purchase price__._. 2332 123 


Where complainant sold vegetables to respondent and 
advanced money to it, but respondent failed to pay the 
full purchase price and repay complainant the cash ad- 
vanced for respondent to pay its driver, and respondent 
failed to file an answer, held, that its failure to file an 
answer admits the facts alleged in the complaint, and 
complainant should be awarded reparation in the 
amount of the unpaid balance of the purchase price but 
complainant could not recover for the personal loan, 
since the latter is not within the purview of the act and 
therefore not within the jurisdiction of the Secretary_- 134 


Where complainant alleged that respondent failed to pay 
the full purchase price for a truckload of bananas and 
respondent failed to file an answer, held, that respond- 
ent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and its failure to 
pay complainant the full purchase price is a violation of 
the act for which complainant should be awarded repa- 
ration in the amount of the unpaid balance of the 
purchase price 121 


Where complainant alleged that respondent failed to pay 
the full purchase price for three truckloads of produce 
and respondent failed to file an answer, held, that fail- 
ure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hear- 
ing, and respondent’s failure to pay the full purchase 
price is a violation of the act for which complainant 
should be awarded reparation for the amount of the un- 
paid balance of the purchase price, plus interest 117 


Where respondent purchased a truckload of onions from 
complainant but failed to pay the full purchase price, 
and failed to file an answer to the complaint, held, that 
its failure to file an answer constitutes an admission of 
the facts alleged in the complaint and complainant is 
entitled to an award of reparation in the amount of the 
unpaid balance of the purchase price, plus interest 130 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
FaiturE To Pay BROKERAGE FEE No. 

Where complainant sold strawberries for respondent but 
respondent failed to pay complainant brokerage and 
failed to answer the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral 
hearing, and reparation should be awarded complainant 
in the amount of the brokerage due, plus interest 132 


FarLureE To Pay PurcHase Price 

Where complainant alleged that respondent failed to pay 
the purchase price for a truckload of potatoes and 
respondent failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the com- 
plaint, and respondent’s failure to pay the purchase 
price is a violation of the act for which reparation 
should be awarded to complainant, with interest 2330 86119 


REJECTION OF COMMODITY 

Where complainant alleges that it sustained a loss on 
resale due to respondant’s rejection of a truckload of 
potatoes, and respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and 
respondent’s failure to accept the potatoes purchased 
from complainant is a violation of section 2 of the act 
for which complainant is entitled to an award of repa- 
ration to the extent of its loss 111 


UNLAWFUL REJECTION 
Where complainant’s agent contracted to sell apples 
through a broker to respondent, subject to respondent’s 
approval of shipping point inspection, and respondent 
approved the inspection but the following day cancelled 
the contract, held, that the cancellation of the contract 
may be treated as a rejection of the apples without 
reasonable cause and complainant should be awarded 
reparation for the loss sustained on the resale of the 
Conic ngaiay dt seams cnenienupeaeaeataim ees 
SUITABLE SHIPPING CONDITION 
Produce held not in 


VIOLATION OF ACT 
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ADMINISTRATION OF MILK ORDERS 
CHARACTERIZATION BY Court oF DiFFIcULTIES INVOLVED IN 
We are indeed aware how great an advantage familiarity with 
the multifarious ramifications of such a subject as milk regula- 
tion gives to administrators, and how much less favored are 
we who must plunge into it unequipped. Nevertheless, we 
should have to endow them with almost supernatural powers, 
if they were not, like ourselves, at the outset stunned and con- 
founded by the fantastic proliferation which emerges, when one 
attempts to find a path through such verbal mazes, 173 F. 


Cuoice OF REASONABLE CONSTRUCTION OF REGULATION 
Where alternative interpretations are possible, the more reason- 
able of the two is to be chosen, 173 F. 2d 57 


JupiciaL REviEW oF VALIDITY OF REGULATION 
Where evidence on which administrative regulation was based 
was not before reviewing court, the reviewing court would not 
decide whether the regulation was invalid if construed as the 
court deemed proper, 173 F. 2d 57 


REOPENING OF PROCEEDING 
The reviewing court would not reopen the administrative proceed- 
ing and require long consideration of issues, many of which were 
superseded by an amendment of the regulation, on the ground 
that the regulation was invalid as construed, where plaintiff 
had preferred not to try out that question when that course 
was open, 173 F. 2d 57 


Test or REASONABLE CONSTRUCTION OF REGULATION 
The intent of draughtsmen of regulations is a past fact not deter- 
minable by future events and evidence that the regulation did 
not operate as it was designed to do, and as construed was un- 
reasonable, is inadmissible, as purpose and realization are 
totally different things, 173 F. 2d 57 


UsaGE 1n RELIANCE ON ADMINISTRATIVE INTERPRETATION 

Where plaintiff asserted in its brief that it relied upon the memo- 
randum of December, 1938, which defined “not a handler’’, and 
that because of it, it conducted its business as it would not 
otherwise have done, and called this an estoppel, the court held, 
that, while it is true that in cases of doubtful interpretation, 
long usage in reliance upon an administrative interpretation 
often counts for much, the court need not say how far the court 
should feel bound by the interpretation if the plaintiff had 
proved that it did conduct its business in reliance upon the 
memorandum, and the court cannot accept as an equivalent the 
bare assertion in the brief of such reliance, and would not re- 
mand the case to try out such issue, 173 F. 2d 57 
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ADMINISTRATIVE LAW—Continued Page 
WAYWARD AND VACILLATING ADMINISTRATION OF REGULATION, 
Arrectinc TuHirp PartTIEs 
Plaintiff could not become the vicarious champion in ifs own in- 
terest of imperfections in discharge of duties of the Secretary 
of Agriculture on the ground that the administration of a regu- 
lation was wayward and vacillating, as affecting third parties, 
173 F. 2d 57 


CLASSIFICATION OF MILK 
Crass II-A 

Where cream from milk which was separated at the seller’s 
“country plants’ was shipped to an unapproved plant in 
Jersey County and there the cream was picked up at the 
railway platform by the purchaser’s affiliate and delivered to 
the affiliate’s approved plant in New Jersey, it is held, that 
the milk was properly classified at the country plants as II-A 
for purposes of producer-settlement fund, 173 F. 2d 57 152 


ExLemMent or III-D CuassiFIcaTIon 
Delivery of cream from an approved plant of a purchaser’s 
affiliate to other plants of the affiliate, whether in “approved” 
of “unapproved” counties does not constitute delivery to a 
“purchaser,” not a handler, outside of New York and outside 
“approved county,” a necessary element of III—D classifica- 
tion, 173 F. 2d 57 


INAPPLICABILITY OF III-D CLassIFICATION 
III-D classification does not cover a delivery of cream to a 
subdealer as purchaser in an approved county, 173 F. 2d 57... 152 


INAPPLICABILITY OF MILK MARKET ADMINISTRATOR'S INTERPRETATION 
OF REGULATION RELATIVE TO MANUFACTURING PLANT 

Milk Market Administrator’s interpretation of regulation for 

classification of milk that “when milk is delivered from a 

strictly fluid receiving station to a separating station, and from 

there on to a manufacturing plant, the manufacturing plant 

* * * is the second plant where the product moved as 

cream is inapplicable to a plant used for distributing, not 
manufacturing,’ 173 F. 2d 57 


Mix Not Sussect To III-D CrassiFicaTION 
Milk which was delivered successively to three cream plants 
operated by the same corporation is not considered delivered to 
a “purchaser” at either first or second plant, and, therefore, is 
not subject to III-D classification 173 F. 2d 57 


CORPORATIONS 
Divisions oF, Founp Nor Separate JuraAL Persons 
In absence of anything to the contrary in record, the court as- 
sumed that ‘“‘divisions’’ of corporations did not represent sep- 
arate jural persons, but only a convenient distribution of oper- 
ative management, 173 F. 2d 57 
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COURTS Page 
ComPLAINT OF ACTION OF JUDICIAL OrFicER Not CONSIDERED BY 
Plaintiff’s complaint that Judicial Officer did not give leave to 
file brief on particular point covered by stipulation would not 
be considered, where an opportunity for argument was afforded 
in the district and reviewing court, 173 F. 2d 57 


a. 


Duty or, RELATIVE To Existinc RicHTs AND OBLIGATIONS 
It is the duty of courts to administer rights and obligations as 
they exist, not as parties may choose to substitute others, 173 


Jupic1aL Orricer’s Rerusat To Accept STIPULATION AS FINAL, 
APPROVED BY 
Judicial Officer properly refused to accept as final a stipulation 
attempting to put a gloss upon milk regulation which had the 
force of law, 173 F. 2d 57 153 


REPUDIATION OF AGREED INTERPRETATION OF REGULATION, 
PROVED BY 

Where a fair opportunity is given to meet any change of front 
which arises out of the repudiation of the agreed interpretation, 
the party who suffers from it has no ground for complaint, and 
this doctrine is especially reasonable when, as here, the repudia- 
tion is by a succeeding official who differs with his predecessor, 
173 F. 2d 57 


REVIEW BY, OF ERRONEOUS STIPULATION 
Reviewing court would not hold defendant to stipulation indicat- 
ing, contrary to court’s opinion, that operator of particular 
plant was not a “handler” within milk regulation, nor send the 
case back for further hearing, where stipulation did not mislead 
plaintiff, and the latter did not ask leave to prove any additional 
facts, 173 F. 2d 57 


ESTOPPEL 
Effect of failure to prove business was conducted in reliance upon 
usage, 173 F. 2d 57 


“HANDLER” 
DELIVERY TO 
Delivery of cream to an unapproved plant constitutes a delivery 
toa “handler” under the regulation defining the word ‘“‘handler” 
as one handling milk or cream received at an approved plant, 
173 F. 2d 57 


Stratus or, DETERMINED BY LOCATION OF APPROVED PLANT 
Where a purchaser receives cream in an unapproved plant, and 
takes it at once to an approved plant, such purchaser’s status 
as a handler of milk is to be determined by the location of the 
approved plant, 173 F. 2d 57 


INTERPRETATION OF REGULATION 
Repudiation of, by succeeding official who differs with his predecessor, 
held, valid, 173 F. 2d 57 
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“NOT A HANDLER” Page 
CONSTRUCTION OF PHRASE 
The phrase ‘‘not a handler” must be construed as not a “handler 
anywhere” rather than a mere redundant interpretation that 
would add nothing to the regulation defining the word “handler” 
as one handling milk or cream received at an approved plant, 
173 F, 2d 57 
“PURCHASED” 
INAPPLICABILITY OF TERM USED IN REGULATION 
In interpreting the regulation relative to milk “delivered as cream 
to a purchaser”, the general definition of “purchased” as mean- 
ing “acquired for marketing”’ is inapplicable, 173 F. 2d 57 


STATUTES 
CONSTRUCTION AND INTERPRETAIION 
Choice of reasonable construction of regulation, 173 F. 2d 57_--- 


Construction of phrase ‘‘not a handler”, 173 F. 2d 57 
Construction of word ‘‘purchased”’, 173 F. 2d 57 
Meaning of phrase delivery to “handler’’, 173 F. 2d 57 163 


Repudiation of agreed interpretation by succeeding official who 
differs with his predecessor, held, valid, 173 F. 2d 57 165 


Test of reasonable construction of regulation, 173 F. 2d 57 165 


STIPULATION 
Judicial Officer’s refusal to accept, as final approved by court, 173 F, 


Reliance upon, in administrative interpretation, useful, 173 F. 2d 57_. 
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